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1. Introduction

1.1 Reception of asylum seekers in the European Union

This book is about the reception of asylum seekers in the European Union. Asylum 
seekers form a special category of aliens.1 They are outside their country of nationality 
and apply to another country for protection, invoking (one of the) various prohibitions 
of refoulement that have been laid down in international law. Pending the determination 
of their application for protection, it has to be examined whether a prohibition of 
refoulement actually applies and, consequently, whether or not they are able to return 
to their country of nationality. During this determination, asylum seekers may not be 
expelled, even though they might not have fulfilled legal requirements for entering and/
or staying in the country in which they apply for protection. The duration of this period 
is highly variable; it may last for several weeks or for several years.2 Asylum seekers 
therefore find themselves in a state of legal limbo; they might not be able or are not 
willing to invoke the protection of their country of nationality, while it has not yet been 
determined whether they qualify for international protection. 

Since asylum seekers usually arrive without means in the host country, they are often 
dependent on the possibility to work and/or on the eligibility for public benefits in order 
to meet their basic needs during the time in which their applications are being examined. 
In many European coun tries, asylum seekers’ access to the labour market and public 
benefits has been subject to change during the last decades. As from the mid-1980s, 
EU Member States were confronted with increasing numbers of asylum applications. 
In 1992 the number of asylum applications lodged in the European Union reached a 
peak at 672,385.3 One general reaction to this increase in asylum applications has been 
the restriction of asylum seekers’ access to the labour market and/or their eligibility for 
public benefits. Many states introduced separate welfare schemes for asylum seekers 
providing benefits in kind, whereas other states only provided general welfare benefits 

1 Cf. Gibney: ‘[A]sylum seekers raise a unique set of practical and moral issues’ (Gibney 2004, p. 9). 
2 Bank 2000, p. 287. 
3 P. Juchno, ‘Asylum applications in the European Union’ 2007, available at: http://epp.eurostat.

ec.europa.eu/portal/page/portal/product_details/publication?p_product_code=KS-SF-07-110. By 
1996 the number of asylum applications had decreased to almost 228,000, but rose to 421,475 in 
2002. After 2002 the number of applications fell again in 2003 and remained largely unchanged in the 
years 2004 – 2010, with an average of about 240,000 applications a year. In 2010 257, 815 asylum 
applications were lodged in the EU. The source of these numbers is Eurostat. As some Member States 
produce statistics based on cases, the number of individuals per counted application may vary and is 
in many cases greater than 1. In addition, asylum application statistics for some countries may include 
repeat applications and appeals. The number of asylum applications mentioned above therefore does 
not correspond to the actual number of persons arriving in a certain year in Europe and applying for 
international protection.   
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for a limited period of time or at a limited level.4 In addition, states introduced dispersal 
policies for asylum seekers, housing them in accommodation centres throughout the 
country.5 The literature suggests that by implementing such restrictive measures, 
states have mainly tried to deter potential asylum seekers and to facilitate expulsion 
of rejected asylum seekers by impeding social integration.6 In this way, these authors 
argue, social law was used as an instrument of immigration control and exclusion from 
general welfare schemes and from the labour market was introduced as an alternative 
for closure at the border.7 

In the early 2000s, the reception of asylum seekers became a European Community 
affair. As from 1991 the European Commission has been calling for the approximation 
and harmonization of reception conditions for asylum seekers in the Member States, in 
order to ‘prevent any diver sion of the flow of asylum seekers towards the Member State 
with the most generous arrangements’. Under the Treaty of Amsterdam, concluded in 
1997, Member States of the European Union transferred powers over asylum to the 
European Community. The Treaty of Amsterdam provided that the Council should 
adopt within five years after the entry into force of the Treaty of Amsterdam measures 
on asylum, including ‘minimum standards on the reception of asylum seekers in 
Member States’.8 In 2003 the Council adopted a Directive on minimum stan dards for 
the reception of asylum seekers (hereafter: EU Reception Conditions Directive).9 

This directive has to be in accordance with relevant international law. According to 
the legal basis in the treaty,10 the directive should be in accordance with the Refugee 
Convention and other relevant treaties. The preamble of the directive refers, among 
other things, to the ‘full and inclusive application’ of the Refugee Convention and to 
Member States’ ‘obligations under instruments of international law to which they are 
party and which prohibit discrimination’. Currently (2012), a recast for this directive 
is under negotiation. According to the European Commission, its proposal for this 

4 Bank 2000; Minderhoud 1999; Schuster 2000. 
5 Bank 2000; Robinson, Andersson and Musterd 2003; Schuster 2000. 
6 See for example Bank 2000; Bloch and Schuster 2002; Schuster 2000 (in general); Geddes 2000; 

Mabbett and Bolderson 2002; Morris 2010; and Sawyer and Turpin 2005 (with regard to the UK); 
Bouckaert 2007 (with regard to Belgium); Liedtke 2002 (with regard to Germany); Minderhoud 1999 
(with regard to the Netherlands, Belgium, the United Kingdom and Germany). More generally, Ta-
zreiter identifies withdrawal or limiting social and economic rights as a general form of deterrence in 
asylum policy (Tazreiter 2004, p. 53).   

7 Cf. Bosniak 2004, p. 332. See also Geddes: ‘The receipt of welfare has become salient in relation 
to asylum seekers because stringent external frontier controls have been questioned and apparently 
undermined by unpredictable asylum seekers that is difficult to avoid’ (Geddes 2000, p. 145). 

8 Article 63(1)(b) of the Treaty establishing the European Community. 
9 Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception 

of asylum seekers. 
10 Article 78  of the Treaty on the functioning of the European Union, ex Article 63 of the Treaty estab-

lishing the European Community. 
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recast was ‘made subject of an in-depth scrutiny to make sure that its provisions are in 
full compatibility with fundamental rights (…) as well as obligations stemming from 
international law’.11 The standards ultimately laid down in the directive and in the 
proposal for a recast of the directive have, however, also been criticized from a human 
rights point of view.12  

The aim of this study is to investigate in depth which obligations for EU Member States 
stem from international refugee law, international social security law and international 
human rights law with regard to the reception of asylum seekers and to compare them 
with the minimum standards laid down in the EU Reception Conditions Directive. When 
examining which obligations stem from international law with regard to the reception 
of asylum seekers, two different questions need to be addressed. It should be examined 
whether international law does in fact contain any binding obligations for states with 
regard to social and economic policy. Further, it should be examined if it makes a 
difference that it concerns state obligations with regard to aliens in general and asylum 
seekers in particular. What difference does the alienage of asylum seekers make with 
regard to the existence, scope and content of state obligations in the socioeconomic 
sphere? It will turn out that this latter question is a very important, and sometimes 
even decisive, aspect of the examination of state obligations for asylum seekers under 
international law. 

The general approach, research questions and outline of the book will be further 
discussed below in sections 1.3 and 1.4. Section 1.5 will explain the terminology 
used in this book and section 1.6 will discuss the sources used for this study. Finally, 
section 1.7 will discuss the method of interpretation to be applied. First, however, some 
attention will be paid to the more theoretical debate on the rights of aliens. 

1.2 Sovereignty and equality

It is important to stress at the outset that the aim in this section is not to offer a 
comprehensive study of the large literature on the tension between the sovereignty of 
the state and the ideal of equal human rights with regard to the position of aliens. The 

11 European Commission, Amended proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT 
AND OF THE COUNCIL laying down standards for the reception of asylum seekers (Recast), 
COM(2011) 320 final, June 2011, p. 9. 

12 See for example: Battjes 2006, pp. 496-507; Guild 2004; European Council on Refugees and Exiles, 
ECRE Information Note on the Council Directive 2003/9/EC of 27 January 2003 Laying down Mini-
mum Standards for the Reception of Asylum Seekers, June 2003; European Council on Refugees and 
Exiles, Comments from the European Council on Refugees and Exiles on the Amended Commission 
Proposal to recast the Reception Conditions Directive (COM(2011) 320 final), September 2011; UN-
HCR 2003. On the other hand, Bank has argued that international law imposes very few limitations on 
states’ discretion in designing reception policies (Bank 2000).  
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more limited aim of this section is to give a rough sketch of a number of analytical 
concepts presented in this literature, with which the results of my study can be analysed 
and explained. For this purpose, this section will mainly draw upon the work of Linda 
Bosniak, as I find her work particularly elucidating with respect to the themes in this 
book.

It is generally acknowledged that the tension existing in liberal democratic states 
between sovereignty, on the one hand, and the ideal of human rights, on the other 
hand, comes to the fore with regard to immigration issues.13 This is caused by the 
fact that immigration control is gener ally seen as a crucial and fundamental aspect of 
state sovereignty.14 Benhabib has provided convincing arguments for the importance 
attached to the interest of immigration control. In her view, a certain degree of closure is 
required for the legitimacy of democratic governance, which is one of the cornerstones 
of current liberal democratic states. The core of democratic gov ernance is the ideal of 
public autonomy, which can be summarized in the principle that those who are subject to 
the law should also be its authors. Such a principle can only function properly if those in 
the name of whom the laws have been enacted are clearly demarcated from those upon 
whom the laws are not binding. Hence, a circumscribed people upon a given territory 
is crucial for the sake of maintaining democratic legitimacy, according to Benhabib.15 
Another important liberal value and foundation of democratic constitutional states 
is the observance of individual human rights as recognition of inherent dignity and 
equal rights of all human beings.16  Human rights by definition accrue to people on the 
basis of their personhood; not on their membership to a particular state. Accordingly, 
in Benhabib’s words: ‘There is thus an irresolvable contradiction (...) between the 
expansive and inclusionary principles of moral and political universalism, as anchored 
in universal human rights, and the particularistic and exclusionary conceptions of de-
mocratic closure’.17 As Morris notes, much of the theorizing around the phenomenon 
of asylum tends to weigh these two principles against each other and tries to find a 
balance.18

Bosniak has identified two different regulatory domains in the migration context in 
which these two principles meet and compete.19 I will call these domains the ‘border 
domain’ and the ‘m aterial rights domain’.20 The border domain concerns the admission 
and expulsion of aliens into and from the national territory, hence the more ‘traditional’ 

13 Benhabib 2004; Gibney 2004; Morris 2010, p. 24 with further references; Noll 2000, pp. 73-96. 
14 Benhabib 2004; Bosniak 2004, p. 329. 
15 Benhabib 2004. 
16 See also Habermas 1996, p. 99. 
17 Benhabib 2004, p. 19. 
18 Morris 2010, p. 24 with further references. 
19 Bosniak 2004, p. 329. 
20 These domains could also be referred to as the domain of ‘immigration law’ and the domain of ‘im-

migrant or aliens law’ (Cf. Martin 2001, p. 88). 
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instrument of immigration control. In this domain, the principle of sovereignty usually 
prevails over the principle of universal human rights. Even though exceptions should 
sometimes be made on the basis of human rights, states are generally free to decide 
who to admit and who to expel. In other words, the main rule in this domain can be 
summarized as: no, unless.... Aliens do not have a right to enter or remain in the country, 
unless refusal of entrance or expulsion would be in violation with human rights norms.21 

The second regulatory domain, which I have called the ‘material rights domain’ concerns 
the general, i.e. non-immigration-related treatment of aliens who are present on the 
territory. This domain concerns the rights of aliens that are not related to permission to 
enter, stay or reside in the territory, such as employment, social security and education 
rights (‘material rights’). This book will focus completely on this second domain. In 
this domain, the relation between the principles of state sovereignty and human rights 
is more complex. No straightforward main rule can be identified in this field.22 Bosniak 
argues that the main question in this domain is in fact a jurisdictional one: Where does 
the regulatory regime of the border legitimately begin and end?23 Or stated differently: 
‘[H]ow far does sovereignty reach before it must give way to equality’?24 Bosniak 
discerned two broad models for answering this question, and, accordingly, for finding 
a proper balance between the principles of sovereign self-determination and equal 
universal human rights. She calls these models, inspired by the theories of Walzer,25 the 
sphere separation model and the sphere convergence model.26 

21 Bosniak 2004, p. 329. Cf. the Human Rights Committee in general comment no. 15 on the position 
of aliens under the Covenant: ‘The Covenant does not recognize the right of aliens to enter or reside 
in the territory of a state party. It is in principle a matter for the State to decide who it will admit to its 
territory’. Also the European Court of Human Rights generally states in immigration cases that ‘as a 
matter of well-established international law and subject to its treaty obligations, a State has the right 
to control the entry of non-nationals into its territory’ (for the first time in ECtHR 28 May 1985, appl. 
nos. 9214/80; 9473/81; 9474/81 (Abdulaziz, Cabales and Balkandali v. the United Kingdom), para. 67. 
With reference to this case law of the European Court of Human Rights, the European Committee on 
Social Rights has adopted the same position (European Committee of Social Rights 20 October 2009, 
complaint no. 47/2008 (Defence for Children v. the Netherlands), para. 41). 

22 Bosniak 2004. 
23 Bosniak 2006, p. 76. 
24 Bosniak 2006, p. 39. 
25 In his book ‘Spheres of Justice’, Walzer advocates a system of ‘complex equality’. In such a system, 

different social goods, such as money, security and welfare, and political power, should be distributed 
in their own sphere on the basis of their own distributive principles. Justice exists if dominance be-
tween the different spheres is prevented; a certain social good should not be distributed on the basis 
of the possession of another social good. In other words: ‘no citizen’s standing in one sphere or with 
regard to one social good can be undercut by his standing in some other sphere, with regard to some 
other good’ (Walzer 1983, p. 19). He formulates therefore the following ‘open-ended distributive 
principle’: No social good x should be distributed to men and women who possess some other good y 
merely because they possess y and without regard to the meaning of x’ (Walzer 1983, p. 20).  

26 Bosniak 2006. The same distinction has been made by Legomsky, albeit less elaborated. He distin-
guishes between the ‘dichotomous, or bipolar, model’ and the ‘continuum model’ (Legomsky 1995, p. 
1463). In the same vein, Noll distinguishes between divisible and bundled jurisdiction (Noll 2010).  



8

Between Sovereignty and Equality

Under the ‘sphere separation model’, the state’s interest in immigration control, or the 
sphere of membership regulation, must remain more or less confined to the border. 
The state’s immigra tion power may only be exercised legitimately as regards decisions 
on entrance and expulsion made at the border. To structure immigrant’s status within 
the national territory according to the state’s border-regulative interests or imperatives 
would be illegitimate under the sphere separa tion model. In other words, immigration 
status is relevant for decisions made at the border, but it may not be the decisive factor 
with regard to decisions made about the treatment of aliens within the border. Hence, 
this model implies that social law cannot be used as an instrument of immi gration 
control. In the words of Owen Fiss: ‘Admission laws can be enforced by fences at the 
borders, deportation proceedings, or criminal sanctions, not, I maintain, by imposing 
social dis abilities’.27 In short, under the separation model, national society may be ‘hard 
on the outside’, but must be ‘soft on the inside’. 

Under the ‘sphere convergence model’, the interest of immigration control or the 
immigration status continues to play a legitimate and even decisive role in defining 
the position of aliens who are physically present on the territory. Under this model, the 
national community is envisioned as a series of concentric circles or as a continuum, 
with nationals in the innermost circle or at the ultimate edge enjoying full benefits and 
burdens of membership and those farther away possess ing progressively few claims 
on the community. According to Micheal Perry: ‘[The] proposition that the members 
of a political community may appropriately decide whether, to what extent, and under 
what conditions persons who are not members may enter the territory of the political 
community and share its resources and largesse (…) necessarily entails the view that a 
person, in some respects at least, is more deserving by virtue of his status as a citizen 
than a person who is not a citizen’.28 Hence, under this model, material rights are 
characterized as membership rights.29 For persons who are not full members yet, their 
legal status or the state’s immigration power may affect the content and scope of their 
material rights. In other words, the regulatory domain of the border may, to a certain 
extent, converge with the ‘material rights domain’. 

Adherents of this model disagree, however, about the basis for an accretion of rights. For 
some proponents rights should increase through a change in legal status,30 sometimes 
combined with the length of legal residence and the degree of integration,31 while 

27 Fiss 1998. With the term ‘Social disabilities’, Fiss refers to exclusion from the labour market, ex-
clusion from education and exclusion from welfare benefits. See for other adherents of this line of 
reasoning: Bosniak 2006, pp. 124-129 with further references.   

28 Michael Perry, cited in Bosniak 2006, p. 76. 
29 Da Lomba argues that states do indeed characterize the right to health care as a membership right (Da 

Lomba 2011). 
30 Legomsky 1995. 
31 Hailbronner 2008, p. 12. 
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others argue that rights should accrue through the mere passage of time.32 Still others 
have identified other facts of ‘social re ality’ that should have significance for the level 
of rights. Martin, for example, distinguishes between three different categories of non-
admitted aliens as regards membership levels: entrants without inspection, parolees and 
applicants at the border. He argues that applicants at the border have the lowest claim 
to membership rights as they will not have established any community connection 
yet. Entrants without inspection deserve a higher rang, as they might have established 
significant social ties in the (local) community, particularly when they remain for a 
lengthy period. ‘Such connections then deserve some weight in deciding on the exact 
protections owed to them in light of this complex relationship they hold to our polity 
and society (...)’.33 Parolees have not been formally admitted but are released from 
detention and allowed a certain freedom to move at large in the territory during their 
procedure for admission. They have the strongest claims of these three categories of 
aliens, according to Martin, as their social ties established in the community ‘will have 
occurred with a form of deliberate permission from the US govern ment, following an 
opportunity for screening’.34 While Martin treats all applicants for admission the same, 
Aleinikoff argues that asylum seekers should ‘occupy some circle closer to the centre 
than that occupied by other applicants for entry’. According to Aleinikoff, the fact that 
an asylum seeker might not have a political community to return to should count in 
establishing his consti tutional position.35

While Bosniak distinguishes between the separation and the convergence model, she 
does not wish to overstate the distinction between these two models and notes that 
adherents of the con vergence model also argue for some insulation from the border 
regime for aliens present on the territory, while separation proponents usually allow 
some convergence (e.g. with regard to po litical rights). In addition, she argues that 
complete separation between the border regime and the material rights regime cannot, 
as a matter of fact, be achieved. For aliens, the exclusionary terri torial border is always, 
to some extent and in some form, present on the territorial inner area as well.36

32 See for example Carens 2005.
33 Martin 2001, p. 99. Martin recognizes that there are also sound arguments to place entrants without 

inspection below applicants at the border, as they failed to respect elemental border procedures and 
simply established their presence on the territory in defiance with the law. Applicants at the border 
have at least attempted to establish their community membership on the right footing and have pro-
vided the authorities with the possibility to apply their immigration policy (Martin 2001, pp. 97-98). 
Nevertheless, he finds that more weight should be attached to de facto community ties.  

34 Martin 2001, pp. 99-100. Martin acknowledges that according parolees a lower status can be justified 
on pragmatic grounds. If parole is applied only in order to avoid needless confinement, providing them 
with more rights might prompt some curtailments of the use of parole.  

35 Aleinikoff 1983, pp. 257-258. 
36 Bosniak 2006, pp. 122-140. 
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Nevertheless, the jurisdictional dispute between the border regime and the material 
rights regime and the two possible solutions to this dispute are valuable concepts 
with which the results of this study can be analysed and explained. In answering the 
question which state obligations stem from international law as regards the reception 
of asylum seekers, this study will shed light on how this jurisdictional dispute is dealt 
with under contemporary international law. As has been stated above, it will indeed 
become evident that this question is a relevant and often decisive aspect of establishing 
which state obligations result from international law as regards the recep tion of asylum 
seekers. Should the regulatory domain of the border with its emphasis on the interest 
of immigration control remain confined to the border, as a result of which asylum 
seekers are entitled to equal treatment with nationals as regards their material rights 
(separation model)? Or does the state’s immigration power have some bearing on the 
normative content of state obligations as regards asylum seekers’ material rights under 
international law? (conver gence model) If so, to what extent? It will turn out that in 
establishing relevant state obligations for asylum seekers under international law, 
both elements of the separation model and elements of the convergence model will 
frequently pass in review.

In order to avoid repetition, the results of the present study will primarily be analysed 
in the light of these theoretical concepts in the concluding chapters to part II (chapter 8) 
and part III (chapter 14) and, most elaborately, in chapter 15. However, throughout the 
book, references to these concepts will be made in a more ad hoc way. 

1.3 Aim and general approach   

In view of the above, the aim of this study is twofold. First of all, it aims to identify and 
describe the international legal framework with regard to the social rights of asylum 
seekers in Europe and to assess the minimum standards adopted and proposed within 
the European Union on the reception of asylum seekers for compatibility with this 
framework. Secondly, on a more abstract level, it aims to examine to what extent the 
immigration power of the state may converge with the field of social policy under 
current international law. Does the state’s immigration power have some bearing on 
the normative content of state obligations with regard to asylum seekers’ social rights 
under international law? And if so, to what extent?

This study applies a positivist, systematic legal approach and understands law as an 
argumentative discipline.37 It tries to offer a convincing argument on the meaning of 
the relevant law, without necessarily endorsing the outcome or merely describing the 

37 MacCormick 2005, p. 14-15.  
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law from an outside perspective.38 Without denying the close relationship between law, 
politics and morality, it conceives law as an autonomous system that can be analysed 
as such. 

Especially in the field of human rights research, it is important to make one’s specific 
perspective on human rights explicit. Dembour has convincingly shown that when 
people talk about human rights, they are not necessarily talking about the same thing. 
She has detected four different ‘schools’ in human rights research. In brief, she presents 
them as ‘natural scholars’ who conceive of human rights as given, ‘deliberative 
scholars’ who conceive of human rights as agreed, ‘protest scholars’ who conceive 
of human rights as  fought for, and ‘discourse scholars’ who conceive of human rights 
as  talked about.39 While acknowledging that the different schools overlap and that the 
model does not always reflect the complexity of arguments made about human rights 
in reality, she submits that the distinction in four schools helps to clarify intellectual 
and moral positions, which enables to understand the reasons for and implications of 
arguments made by a particular author.40 The approach adopted in this study shows most 
similarity to the ‘deliberative school’ identified by Dembour, in that it views human 
rights as legal standards and not as moral principles, and, consequently, acknowledges 
the limited scope of human rights. In addition, it does not presume outcomes in advance 
and certain outcomes may be found unreasonable on moral grounds.41  

The distinction between legal rules on the one hand and moral and political rules on 
the other hand is often made on the basis of the source from which the rules result. 
In this view, in order to qualify as international law, a rule has to derive from one of 
the accepted sources of international law.42 This view is adopted in this book as well. 
The question which sources of international law are accepted, will be discussed in 
section 1.6.1. In order to offer a convincing argument on the meaning of the legal rules 
found in these sources, it is important to identify the relevant and acceptable forms 
of legal argument.43 Which forms of legal arguments or, put differently, methods of 
interpretation will be applied in this study will be explained in section 1.7.

Apart from an analysis based on the theoretical framework described in section 1.2 
above, this book will not evaluate the outcomes from an external or moral point of 
view. Nevertheless, the results of this study may further public or moral debate on the 
issue of social rights of asylum seekers, as I believe that a clear vision on what the 

38 Cf. Hart in his postscript (Hart 1994, p. 242-244).    
39 Dembour 2006, 99. 232-271.
40 Dembour and Kelly 2011, pp. 18-22.
41 Cf. Dembour and Kelly 2011, p. 15.
42 Nollkaemper 2005, p. 16; Hathaway 2005, p. 15; Oppenheim’s 1992, p. 23.
43 Cf. Patterson who states that the best way of understanding truth in law is in the use of forms of legal 

arguments. ‘[L]aw has its own argumentative grammar, and it is through the use of this grammar that 
the truth of legal propositions is shown’ (Patterson 1999, p. 73).  
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content and meaning of the law is on a specific subject, may facilitate and improve 
public and moral scrutiny on this issue.44

The next section will list the research questions for this study, discuss more specific 
delimitations and explain the outline of the book.   

1.4 Research questions, delimitations and outline of the book 

The main question of this book can be formulated as follows:

Which state obligations for EU Member States stem from international refugee law, 
interna tional social security law and international human rights law with regard to 
the social security of asylum seekers and their access to wage earning employment 
and how do these obligations relate to the standards laid down in the EU Reception 
Conditions Directive?

The choice to focus on the social security of asylum seekers and their access to the 
labour market has been prompted by the wish to concentrate on asylum seekers’ ability 
to generate income and on the protection against the absence or loss of (enough) income. 
Other aspects addressed by the EU Reception Conditions Directive, such as access to 
education, entitlement to information and documentation, detention and protection of 
family unity, will not form part of the object of in quiry of this study. The term ‘wage 
earning employment’ implies that self-employment does not fall under the scope of this 
study, either.

The main question can be divided in a number of sub-questions. First of all, which 
standards concerning access to employment and social security are laid down in the 
EU Reception Condi tions Directive has to be examined. For the evaluation of these 
standards under international law, it is necessary to pay attention to the rationale and 
official justifications brought forward for their inclusion. Consequently, not only should 
the standards laid down in the directive be described and analysed, but it should also be 
examined which reasons have been put forward by Member States for including these 
standards. 

44 For Hart, the possibility for sound social criticism was an important reason for making a strict distinc-
tion between law and morals. In his words: ‘If (...) we speak plainly, we say that laws may be law but 
too evil to be obeyed. This is a moral condemnation which everyone can understand and it makes an 
immediate and obvious claim to moral attention. If, on the other hand, we formulate our objection as 
an assertion that these evil things are not law, here is an assertion which many people do not believe, 
and if they are disposed to consider it at all, it would seem to raise a whole host of philosophical issues 
before it can be accepted’ (Hart 1957, p. 620). See also Hart 1994, p. 210.   
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In order to further a better understanding of the choices made by the European legislator, 
it is helpful to examine national developments as regards the reception of asylum seekers 
as well. Obviously, the directive did not appear out of the blue, but is for a large part 
based on pre-existing national rules and practices. In order to gain a better understanding 
of the background of the provisions of the directive, it is therefore important to have 
some insight into the development of the social rights of asylum seekers at the national 
level, and into the reasons put forward by a national state for these developments. In 
addition, a study of the reception of asylum seekers at the national level can provide a 
relevant example of the im plementation of the directive. Especially in view of the wide 
margin of discretion left by the directive to the Member States in some fields, such an 
example makes the possible implications of the directive more visible. Most existing 
research on the reception of asylum seekers in various member states gives a rough 
sketch of a number of general aspects of the law and policy in this field.45 In this book, 
the choice was therefore made to focus entirely on one member state: the Netherlands. 
This made it possible to conduct an in-depth investigation into different aspects of the 
policy on the reception of asylum seekers and to present a detailed historical overview 
of relevant developments in this field. In this way, existing research on the reception 
conditions of asylum seekers in different member states could be complemented. In 
addition, while the results of this case study cannot be used to exhaustively explain the 
motives of the European legislator, they can be used to confirm or question findings of 
other research into national developments in this field and to confirm or question the 
findings of the research into the negotiation history of the directive at the European 
level. The choice for the Netherlands was based on my familiarity with its legal system 
and the easy availability and accessibility of research material. 

The first and second sub-questions can therefore be formulated as follows:  

1. Which legal developments have taken place with regard to asylum seekers’ social 
se curity and access to wage earning employment in the Netherlands between 1985 
and 2012 and which reasons have been put forward by the legislator for these 
developments?

2. Which standards on asylum seekers’ social security and access to wage-earning 
employ ment have been laid down in the (recast for the) EU Reception Conditions 
Directive and which reasons have been put forward by the legislator for their 
inclusion?

These two questions will be answered in Part I. It will be argued that existing research 
on the use of curtailment of asylum seekers’ welfare and labour rights as an instrument 
of immigra tion control can be confirmed with regard to the Netherlands. In addition, 
this part will show that the instrumental use of reception policy can have different 

45 See the studies mentioned in footnote 6 above. 
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consequences, which have changed over time in the Netherlands. With regard to the EU 
Reception Conditions Directive, this part will argue that there is a strong convergence 
between the sphere of asylum policy and the sphere of asylum seekers’ material rights in 
the EU, which manifests itself in the background, legal basis and negotiating history of 
the directive and in the actual provisions laid down in the directive and in the proposal 
for a recast. 

With regard to the subsequent examination of relevant state obligations under 
international law a distinction will be made between two kinds of provisions: provisions 
on equal treatment and non-discrimination, on the one hand, and other provisions with 
relevance to social security and access to employment, on the other hand.46 Part II 
will systematically examine equal treatment and non-discrimination provisions of 
international refugee law, international social security law and international human 
rights law as to their relevance for asylum seekers’ access to social security schemes 
and access to wage-earning employment. It will be examined whether and to what 
extent asylum seekers are entitled to equal treatment with nationals in these fields. 

Part II of the book will answer the following sub-question:

3. Does international law on equal treatment and non-discrimination contain 
obligations for EU Member States to provide asylum seekers with equal rights as 
nationals with respect to access to wage earning employment and social security? 

This part will argue that Member States are not required under current international 
law to provide asylum seekers access to their labour markets on an equal footing with 
nationals. With regard to social security schemes, however, Member States are obligated 
under international law to grant equal treatment to asylum seekers as compared to 
nationals if asylum seekers fulfil certain conditions with regard to legal status and/or 
community ties. This part will examine in detail the meaning of the different conditions 

46 This distinction reflects the distinction that was made under international aliens law. Before the rise 
of international human rights law after the Second World War, individuals were not yet considered to 
be subjects of international law. The treatment of aliens was mainly dealt with within the doctrine of 
diplomatic protection and state responsibility. Under this doctrine, an injury to a citizen is an injury 
to his state (Brownlie 2003, p. 497). If an alien was injured by acts contrary to international law, the 
host state incurred responsibility and the state of nationality of the alien was permitted to seek redress 
through diplomatic protection (Lillich 1984, pp. 8-14). The question as to which acts were contrary 
to international law has been answered in two different ways. Under the theory of national treatment, 
aliens were entitled to equal treatment with nationals. If aliens were granted equality of treatment, 
state responsibility and the right to diplomatic protection did not arise. Opponents of this theory held 
that there is an ‘international minimum standard’ for the protection of aliens that must be upheld ir-
respective of how the state treats its own nationals. Under this theory, a state that failed to guarantee 
this minimum standard to aliens incurred international liability (Brownlie 2003, pp. 500-505; Lillich 
1984, pp. 14-17; Shaw 2003, pp. 733-737).  
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used in international law with regard to legal status of aliens in general and refugees in 
particular.  

Finally, Part III of the book will investigate whether any obligations for EU Member 
States as regards the social security of asylum seekers and access to the labour market 
stem from interna tional law not devoted to equal treatment and non-discrimination. In 
other words, this part of the book will examine other provisions of international law 
than provisions on equal treatment and non-discrimination with possible relevance for 
asylum seekers’ social security and access to the labour market. It will be examined 
whether international law contains positive obligations or obligations to provide 
asylum seekers with social security benefits or access to the labour mar ket, besides 
the (possible) obligation to grant complete equal treatment with nationals. Part III 
will therefore examine whether such other kinds of obligations for EU Member States 
stem from international law and what the scope and content of such obligations is. The 
following sub-ques tions will be answered in Part III:

4. Does international law contain an obligation for EU Member States to provide 
asylum seekers with some kind of access to wage-earning employment?

5. Does international law contain obligations for EU Member States to provide 
asylum seekers with social security benefits? If so, what is the scope and content of 
these obligations?

This part will argue that, under certain circumstances, Member States can be responsible 
under international law for preventing asylum seekers to become destitute. In addition, 
this part will argue that this responsibility may extend under international law, if the 
degree of state control exercised over asylum seekers increases. Finally, this part will 
show that international law does contain some obligations for Member States with 
regard to the access to wage-earning employment.   

The final chapter will contain conclusions. Besides answering the main question of 
this study, the final chapter will also reflect on the state obliga tions identified under 
international law and list a number of relevant factors for their existence. Further, it 
will reflect upon the more abstract question as to the extent to which international 
law allows for a convergence of the regulatory domain of the border or the state’s 
immigration power with the domain of aliens’ material rights. This study will show that 
it is possible to identify binding state obligations resulting from international law with 
regard to employment and social security in general, but that the alienage of asylum 
seekers is often deci sive for the content and scope of these obligations with regard to 
asylum seekers. Hence, even though human rights generally accrue to ‘everybody’, this 
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study will show that in order for human beings to receive full protection of international 
law, a number of additional factors have to be met. The final chapter will elaborate 
on these relevant factors. Taking these factors into account, this study will argue that 
international law does set a number of limits on and attaches some consequences to 
the large degree of convergence between the state’s immigration power and the field of 
social security and employment as manifested in the EU Reception Conditions Directive. 
The final chapter will provide guidance with regard to the interpretation of the EU 
Reception Conditions Directive in order to ensure compliance with international law. In 
addition, it will show that with regard to a number of issues conciliatory interpretation 
is not possible, as a result of which some provisions of the EU Reception Conditions 
Directive fall short of Member States’ obligations under international law.

This study was concluded on 31 December 2011. Later developments have only been 
taken into account in exceptional cases.     

1.5 Terminology

This section will explain the meaning attached to the terms ‘asylum seeker’ and ‘social 
security’ for the purpose of this study.

1.5.1 Asylum seeker

For the purpose of this book, ‘asylum seeker’ is defined as a person who is outside his 
country of nationality or is stateless and who applies for protection in or at the border 
of another country, until a final decision on that application has been made. 

Some terms need further specification. ‘Application for protection’ is understood 
broadly. A person is considered to be an asylum seeker as from the moment he has made 
his intention to apply for protection known to the authorities, irrespective of whether 
he has officially lodged his application yet. In addition, it is implied by the concept of 
seeking asylum that it has not been established yet that the person concerned meets the 
relevant criteria. Furthermore, the basis on which the application has been lodged is 
irrelevant. The application can be lodged on the basis of the Refugee Convention, on 
the basis of another prohibition of refoulement stemming from international law, for 
example Article 3 of the European Convention on Human Rights, or on the basis of a 
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domestic title for protection. The decisive criterion is that the person concerned applies 
for protection for some kind of danger abroad, or, more formally, for protection from 
subjection to human rights violations abroad.47  

‘Final decision’ has a specific meaning as well for the purposes of this research. If an 
asylum application has been granted, a ‘final decision’ has been taken, and the person 
concerned is no longer an asylum seeker. The term ‘final decision’ also includes the 
granting of ‘temporary pro tection’ within the meaning of Directive 2001/55/EC.48 
If an asylum application is rejected, this decision is only ‘final’ for the purpose of 
this research if no domestic or international possibility of review is available, either 
because the period in which to lodge an application for review has expired, or the 
person concerned has decided not to make use of the possibility. This means that in 
this book persons whose asylum application has been rejected in the final instance at 
the do mestic level and who have lodged a complaint with, for example, the European 
Court of Human Rights or the Human Rights Committee also fall under the scope of 
the term ‘asylum seeker’. 

The requirement that persons need to be outside their country of nationality and apply 
in or at the border of another country means that persons who apply from abroad, for 
example at embassies or during a process of resettlement, do not fall within the scope 
of this research. This book only addresses persons who already find themselves in or 
at the border of the host state, without it being established that they are eligible for 
protection by that state.

1.5.2 Social security

The term ‘social security’ has a wide variety of meanings.49 It is therefore important 
to adopt a working definition for the purposes of this book. The International Labour 
Organization has defined the concept of ‘social security’ as: 

[A]ll measures providing benefits, whether in cash or in kind, to secure protection, inter 
alia, from
(a) lack of work-related income (or insufficient income) caused by sickness, disability, 
maternity, employment injury, unemployment, old age, or death of a family member;
(b) lack of access or unaffordable access to health care;
(c) insufficient family support, particularly for children and adult dependants;

47 Cf. Battjes 2006, pp. 6 and 8. 
48 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection 

in the event of a mass influx of displaced persons and on measures promoting a balance of efforts 
between Member States in receiving such persons and bearing the consequences thereof. 

49 Cf. Noordam and Vonk 2011, pp. 1-3; Pieters 2006, pp. 1-2.  
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(d) general poverty and social exclusion.50

This definition is suitable for the purposes of this book. The list of social risks against 
which social security should provide protection under this definition are the same as 
the contingencies mentioned in ILO Convention no. 102 on minimum standards of 
social security, complemented with the social condition of ‘need’ or ‘destitution’.51 A 
difference between this latter condition and the risks mentioned in ILO Convention no. 
102 is that the cause of the loss or absence of income is not relevant. It is important to 
note that social security in the definition adopted here is not limited to cash benefits, 
but includes benefits in kind as well. The in-kind support provided to asylum seekers in 
many EU Member States therefore falls under this definition of social security. 

As the ILO report notes, access to social security is a public responsibility, and is 
typically pro vided through public institutions, financed either by contributions or 
general taxes.52 According to this report, ‘[w]hat distinguishes social security from 
other social arrangements is that: (1) benefits are provided to beneficiaries without 
any simultaneous reciprocal obligation (thus it does not, for example, represent 
remuneration for work or other services delivered); and (2) that it is not based on an 
individual agreement between the protected person and provider (as, for example, a life 
insurance contract) but that the agreement applies to a wider group of people and so has 
a collective character’.53

In international social security law, a distinction is generally made between contributory 
and non-contributory social security schemes and between social insurance and social 
assistance schemes. Contributory benefits are benefits the grant of which depends 
on direct financial par ticipation by the persons protected or their employer or on a 
qualifying period of occupational activity. Hence, the financing of such benefits is 
primarily employment-based. Non-contributory benefits are benefits the grant of 
which does not depend on direct financial participation by the persons protected or 
their employer or on a qualifying period of occupational activity. Such benefits are 
primarily residence-based. The distinction between social insurance and social as-
sistance schemes lies essentially in the cause of the loss or absence of income. Social 
assistance provides protection against need or poverty and does not require that there 
is a link between the reason for that need and a recognized social risk. Social insurance 
schemes, on the other hand, do require a link between the reason for the shortage of 

50 International Labour Organization, World Social Security Report 2010/11. Providing coverage in 
times of crisis and beyond, Geneva 2010, p. 13. 

51 Cf. the definition adopted by Noordam and Vonk 2011, pp. 3-5. 
52 International Labour Organization, World Social Security Report 2010/11. Providing coverage in 

times of crisis and beyond, Geneva 2010, p. 14. See also Noordam and Vonk 2011, pp. 5-6. 
53 International Labour Organization, World Social Security Report 2010/11. Providing coverage in 

times of crisis and beyond, Geneva 2010, p. 14. The same approach is adopted by Pieters (Pieters 
2006, pp. 4-5). 
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income and one of the recognized social risks. These terms will be further explained 
in Chapter 6. 

Social assistance schemes can be subdivided into general and categorical scheme. 
General schemes have a general scope of application, whereas categorical schemes only 
apply to persons who belong to a certain group of people needing social assistance.54 
Support provided to asylum seekers in kind, under a separate scheme, can be seen 
as a categorical social assistance scheme. Throughout this book, the terms ‘material 
reception benefits’ or ‘minimum subsistence benefits’ will also be used to refer to such 
(categorical) social assistance schemes.  

1.6 Sources 

1.6.1 Sources of international law

Although there is no explicit authoritative document in the international legal order that 
exhaus tively enumerates the international sources of law, Article 38(1) of the Statute 
of the International Court of Justice is generally regarded as an authoritative list.55 This 
article states:

The Court, whose function is to decide in accordance with international law such 
disputes as are submitted to it, shall apply:
a. international conventions, whether general or particular, establishing rules 

expressly recog nized by the contesting states;
b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognized by civilized nations;
d. (…), judicial decisions and the teachings of the most highly qualified publicists of 

the vari ous nations, as subsidiary means for the determination of rules of law.

The first source mentioned in this article, international conventions56, is often considered 
to be the most important sources of international law.57 Section 1.6.2 below will list the 
specific conven tions used for this study.

With regard to international custom, Article 38(1) refers to ‘evidence of a general 
practice ac cepted as law’. This means that a ‘general recognition among States of a 

54 Cf. Pieters 2006, p. 26 and 97.  
55 Brownlie 2003, p. 5; Nollkaemper 2005, pp. 53-54; Oppenheim’s 1992, p. 24;  Shaw 2003, p. 66; 

Wallace 2002. p. 8.
56 There are a lot of other names for conventions, such as: treaties, charters, covenants, pacts, etc. All 

these terms have the same meaning in international law.
57 Shaw 2003, p. 89; Nollkaemper 2005, p. 67.
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certain practise as obligatory is needed’.58 Two elements can be deduced from this: 
(1) state practice and (2) the conviction that such practice reflects law (opinio juris).59 
In order to gain the status of customary international law, state practice must be ‘both 
extensive and virtually uniform’.60 With regard to the requirement of opinio juris, the 
International Court of Justice has held: ‘Not only must the acts concerned amount to 
a settled practice, but they must also be such, or be carried out in such a way, as to be 
evidence of a belief that this practice is rendered obligatory by the existence of a rule of 
law requiring it. The need for such a belief, i.e., the existence of a subjective element, 
is implicit in the very notion of the opinio juris sive necessitatis. The States concerned 
must therefore feel that they are conforming to what amounts to a legal obligation. The 
frequency, or even habitual character of the acts is not in itself enough.’61

In the legal doctrine, a number of human rights are identified as customary international 
law. These include: freedom from slavery, genocide, racial discrimination and torture.62 
Some authors also mention freedom from gender discrimination63, murder or enforced 
disappearance of individuals,64 prolonged arbitrary detention,65 the right to a fair trial66 
and the prohibition of refoulement67 as forming part of customary international law. 
However, the absence of consensus on the status of these rights might lead to the 
conclusion that the necessary general state practice and/or opinion juris is lacking.68 It 

58 J.L. Brierly, The law of nations, cited in Brownlie 2003, p. 6.
59 Cassese 2005, p. 119.
60 International Court of Justice 20 February 1969, North Sea Continental Shelf , I.C.J. Reports 1969, p. 

3, para. 74.
61 Idem, para. 77.
62 Brownlie 2003, pp. 537-538; Cassese 2005, pp. 370-371; Hannum 1996, pp. 340-351;  Shaw 2003, pp. 

256-257. Hathaway is of the opinion that, in light of non-conforming state practice, only the right to 
freedom from systematic racial discrimination forms part of customary international law (Hathaway 
2005, pp. 36-39). I do not follow this view, since for a rule to become customary law, it is sufficient 
for a majority of states to engage in a consistent practice. Universal participation in the formation of 
a customary rule is not required (cf. Brownlie 2003, pp. 7-8; Cassese 2005, p. 123). In addition, the 
non-conforming state practice Hathaway is referring to, such as genocide in Bosnia and Rwanda and 
the existence of ‘not less than 27 million’ slaves in the world, has been followed by widespread protest 
and accordingly ‘have been treated as breaches of that rule, not as indications of the recognition of 
a new rule’ (International Court of Justice 27 June 1986, Military and Paramilitary Activities in and 
against Nicaragua (Nicaragua v. United States of America). I.C.J. Reports 1986, p. 14, para. 186). 

63 Cassese 2005, p. 370.
64 Brownlie 2003, p. 537.
65 Brownlie 2003, p. 537; Hannum 1996, p. 345.
66 Hannum 1996, pp. 345-346.
67 Battjes 2006, p. 13; Hannum 1996, p. 346 with further references. 
68 Other authors state that the entire Universal Declaration of Human Rights has gained the status of cus-

tomary international law (Lillich 1996 with further references). However, these writers are in a clear 
minority and there is insufficient state practice to support this claim. As Hannum puts it: ‘it would 
appear difficult to make the case that states recognize an international legal obligation to guarantee, 
e.g., periodic holidays with pay [Article 24 of the declaration, CHS], full equality of rights upon dis-
solution of a marriage [Article 16(1), CHS], or protection against unemployment’ [Article 23(1) CHS] 
(Hannum 1996, p. 340).
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is therefore assumed that in any case the right to freedom from slavery, genocide, racial 
discrimination and torture have acquired the quality of customary law. Accordingly, 
they are binding upon all states of the world. However, these rights are laid down 
in widespread ratified human rights conventions (such as the International Covenant 
on Civil and Political Rights) as well. The fact that they have gained the status of 
international customary law therefore does not have much added value. Accordingly, 
no separate attention will be paid to international custom in this study. 

The same conclusion applies to the third source of international law mentioned in 
Article 38(1) of the Statute of the International Court of Justice: the general principles 
of law. This source was inserted in Article 38(1) to close the gap in the case of an 
apparent absence of relevant legal rules.69 There is no universally agreed definition 
of general principles of law and it is not clear whether it refers to principles of the 
international legal order or to principles appearing in municipal systems.70 It is clear, 
however, that in order for general principles to acquire any authority, very strong 
international consensus is required. The International Court of Justice has used this 
source only sparingly.71 

Judicial decisions and ‘the teachings of the most highly qualified publicists of the 
various nations’ are included in Article 38(1) as subsidiary means for the determination 
of rules of law. As Brownlie observes, ‘the practical significance of the label “subsidiary 
means” in Article 38(1)(d) is not to be exaggerated. A coherent body of jurisprudence 
will naturally have important consequences for the law’.72 Nevertheless, judicial 
decisions cannot be regarded as formal sources of law, since the task of judges is to 
apply existing law and not to make law.73 This means that these sources can be used as 
authoritative evidence of the state of the law74 and serve as a method of interpretation. 
Consequently, these sources will be discussed further in section 1.7.3.

69 Shaw 2003, p. 93.
70 Wallace 2002, pp. 22-23; Shaw 2003, pp. 93-94. According to Oppenheim, it concerns general princi-

ples of municipal systems insofar as they are applicable to relations of states. He further states that ‘[u]
nless there is some sufficient counterpart to them in the international sphere, or sufficient allowance 
is made for them in abstracting the principles from the various municipal rules, the operation of the 
principles as a source of particular rules of international law will be distorted’ (Oppenheim’s 1992, p. 
37). 

71 Oppenheim’s 1992, p. 37. 
72 Brownlie 2003, p. 19. See also Shaw 2003, p. 103.
73 Oppenheim’s 1992, p. 41. 
74 Brownlie 2003, p. 19.
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1.6.2  International refugee law, international social security law and 
international human rights law

The research in this book is limited to sources of international refugee law, international 
social security law and international human rights law. This subsection will list the 
specific international conventions used as sources for this study. First, two general 
remarks will be made about the scope of the study.

A first remark is that this study will only address instruments with possible relevance 
for all asylum seekers in Europe. Accordingly, instruments that apply to only a subset 
of asylum seekers, such as women, children, disabled asylum seekers or older asylum 
seekers, fall outside the scope of this book. This approach resembles the approach 
adopted by Hathaway in his study on the rights of refugees under international law.75 
As Hathaway notes, this does not reflect the view that more specialized instruments 
applicable to members of other internationally protected groups, such as the 
Convention on the Rights of the Child or the Convention on the Elimination of all 
Forms of Discrimination against Woman, are not of real importance. To the contrary, 
especially the Convention on the Rights of the Child seems to be becoming more and 
more important for the rights of non-national children. This is clearly reflected in case 
law of the European Court of Human Rights and the European Court of Justice.76 
Nevertheless, the goal of this study is to examine which state obligations stem from 
international law as regards asylum seekers on the sole basis that they fall under this 
category of aliens. An advantage of this approach is that by doing so, the consequences 
of the special legal situation in which asylum seekers find themselves come to the fore, 
regardless of their specific identity or circumstances.77 

Secondly, the standards laid down in the EU Reception Conditions Directive will not 
be tested against (other) sources of EU law, such as the Charter of Fundamental Rights 
of the European Union and general principles of Union law. An important reason for 
this limitation is that the case law of the EU Court of Justice on the interpretation of the 
Charter was not been fully developed in the period during which the research for this 
study was taking place. The question whether the provisions of the Charter and/or the 
general principles of Union law as established and interpreted by case law of the EU 
Court of Justice actually contain more far-reaching obligations for the state as regards 
the reception of asylum seekers than those stemming from international law might be 

75 Hathaway 2005. Hathaway excluded regional instruments as well from the scope of his study, as the 
goal of his book was to define the common core of human rights entitlements that inhere in refugees in 
all parts of the world (Hathaway 2005, pp. 7-8). As the goal of the present study is to examine which 
obligations stem from international law as regards asylum seekers in Europe, European instruments 
will be addressed in this study. 

76 See for example Reneman 2011. 
77 Cf. Hathaway 2005, p. 8. 
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an interesting topic for future research.78 However, the results of this study may be of 
relevance for the interpretation of the Charter and other EU instruments. The Charter, 
for example, is to a large extent based on pre-existing standards of international law79 
and should be interpreted in accordance with those standards. The Charter explicitly 
provides that the protection offered by the Charter may be no less than the protection 
offered by other relevant instruments of international law.80 Hence, international law 
functions within the European Union as a relevant (minimum) standard of review.81 

With these two limitations in mind, this section will list the sources of international 
refugee, social security and human rights law that fall under the scope of this study. 
Given the large amount of social security and, especially, human rights conventions, it 
is necessary to restrict the research to a number of general treaties. More general and 
background information to these conventions will be provided in Part II.  

The only instruments of international law dealt with under the heading of international 
refugee law in this book are the 1951 Refugee Convention and the 1967 Refugee 
Protocol. Even though these instruments can also be seen as forming part of human 
rights law,82 they will be examined separately in this study.

As regards international social security law, conventions on social security adopted 
within the framework of the International Labour Organization (ILO), a specialized 
agency of the United Nations (UN), and within the framework of the Council of 
Europe (CoE) will be addressed. The research will be limited to conventions that are 
wide in scope (applying to different kind of social security benefits) and which have 
been ratified by relatively many EU Member States. Accordingly, at the ILO level, 
Convention no. 102 on Social Security (Minimum Standards), Convention no. 97 on 
Migration for Employment and Convention no. 118 on Equality of Treatment will be 
discussed. The instruments on social security adopted within the framework of the CoE 
to be addressed by the study are: the European Interim Agreements on Social Security, 

78 Douglass-Scott notes that it could also work the other way around, i.e. that the ECHR and ECtHR ju-
risprudence could be strengthened through their enforcement as fundamental EU rights in the Member 
States of the EU (Douglass-Scott 2011, p. 657). 

79 The preamble of the Charter states that it is necessary to strengthen the protection of fundamental 
rights ‘by making those rights more visible in a charter’. In addition, the preamble states that the Char-
ter seeks to ‘reaffirm’ the rights as they result from a large number of sources, such as the international 
obligations common to the Member States and, in particular, the ECHR. Barkhuysen and Bos observe 
that the Charter brings together all human rights already laid down in the ECHR, ESC and the UN 
human rights conventions in one document. It does contain a few novelties, connected to advancing 
technological and social developments, such as a prohibition of the reproductive cloning of human 
beings and the protection of personal data (Barhkuysen and Bos 2011, p. 7). 

80 Articles 52(3) and 53 of the Charter of Fundamental Rights of the European Union. 
81 Cf. Douglass-Scott who states that ‘Article 52(3) provides for the ECHR as a minimum standard of 

human rights in the EU’ (Douglass-Scott 2011, p. 655). 
82 Hathaway 2005, pp. 4-5. 
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the  European Convention on Social Security and the European Convention on Social 
and Medical Assistance (ECSMA). 

The examination of international human rights law is also conducted at the UN and 
CoE level. The investigation is limited to legally binding instruments forming part 
of the International Bill of Human Rights:83 the International Covenant on Civil and 
Political Rights (ICCPR) and the International Covenant on Economic, Social and 
Cultural Rights (ICESCR) and their European counter-parts: the European Convention 
on Human Rights (ECHR) and the European Social Charter (revised) (ESC).

1.7 Method of interpretation

1.7.1 Introduction

This section will examine which methods and rules of interpretation arise from 
accepted sources of international law and, accordingly, will determine a methodology 
of interpretation that will be applied in this book. A distinction can be made between, on 
the one hand, rules of interpretation, such as the rules laid down in the Vienna Convention 
on the Law of Treaties, and, on the other hand, authoritative interpretations by various 
organs. These organs have to apply the rules of interpretation as well; however, due 
to their authority, a deviation from their interpretation needs explicit argumentation.84 
Consequently, they function as a valuable supplement to the interpretation rules. 
Examples of such authoritative interpretations include the already-mentioned judicial 
decisions and ‘teachings of the most highly qualified publicists of the various nations’, 
mentioned in article 38 of the Statute of the International Court of Justice as subsidiary 
means for the determination of rules of law. This section will first examine the rules 
of interpretation. Then, the legal value of various forms of authoritative interpretations 
will be discussed. 

1.7.2 Rules of interpretation

The rules on interpretation of international treaties are laid down in Articles 31, 32 and 
33 of the Vienna Convention on the Law of Treaties (hereafter Vienna Convention). 

83 The UN Commission on Human Rights, established by the Economic and Social Council, decided in 
1947 to apply this term to the series of documents in preparation (Office of the High Commissioner for 
Human Rights, Fact Sheet No.2 (Rev.1), The International Bill of Human Rights, June 1996, available 
at: http://www.ohchr.org/Documents/Publications/FactSheet2Rev.1en.pdf. 

84 Cf. Battjes 2006, pp. 19-23.
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According to the International Court of Justice, these rules reflect customary law.85 This 
means that these rules are binding upon all states in the world. This section will provide 
a brief overview of the relevant rules.86  

Article 31 of the Vienna Convention reads as follows:

General rule of interpretation
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning 
to be given to the terms of the treaty in their context and in the light of its object and 
purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition 
to the text, including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the parties in 
connection with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with the 
conclusion of the treaty and accepted by the other parties as an instrument related to 
the treaty.
3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the interpretation of the 
treaty or the application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes the 
agreement of the parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the 
parties.
4. A special meaning shall be given to a term if it is established that the parties so 
intended. 

This article thus includes literal (‘ordinary meaning’), systematic (‘in their context’) and 
teleological (‘in the light of its object and purpose’) interpretation methods.87 Although 
some authors argue that Article 31 confirms the primacy of the text and others argue that 
the object and purpose should be determinative,88 the position that there is no hierarchy 
in these different methods and that all elements of Article 31 are equally important has 

85 See for instance International Court of Justice 3 February 1994, Territorial Dispute (Libyan Arab 
Jamahiriya v. Chad) I.C. J. Reports 1994, p. 6, para. 41; International Court of Justice 27 June 2001, 
La Grand Case (Germany v. United States of America), I.C.J. Reports 2001, p. 466, paras. 99 and 101; 
International Court of Justice 17 December 2002, Sovereignty over Pulau Ligitan and Pulau Sipadan 
(Indonesia v. Malaysia), I.C.J. Reports 2002, p. 625, para. 37.

86 See for a more extensive discussion of these rules for example Aust 2007; Brownlie 2003; Sinclair 
1984. 

87 Cf. Cassese 2005, p. 179.
88 See for examples Vanneste 2010, pp. 221-225. 
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gained most support.89 Indeed, the singular noun in ‘general rule’ indicates that there 
is only one rule, with different elements.90 This means that all aspects of a treaty - the 
wording used in the text of the treaty, its preamble and its annexes, the internal harmony 
between the different provisions, the aim of the treaty and the intention of the parties - 
must be taken into account. 

The duty to interpret treaties ‘in good faith’ is often held to imply a principle of 
effectiveness.91 According to this principle, ‘provisions are to be interpreted so as to 
give them their fullest weight and effect consistent with the normal sense of the words 
and with other parts of the text, and in such a way that a reason and a meaning can be 
attributed to every part of the text’.92 In the Territorial Dispute case, the International 
Court of Justice called the principle of effectiveness ‘one of the fundamental principles 
of interpretation of treaties, consistently upheld by international jurisprudence’.93 
Especially in the field of human rights, the International Court of Justice has adopted 
a value-oriented approach based on this interpretation principle.94 Also in the case law 
of the European Court of Human Rights, the principle of effectiveness plays a central 
role.95 The principle has its limits, however. In the Interpretation of Peace Treaties case, 
the Court held that the rule of effectiveness ‘cannot justify the Court in attributing to 
the provisions (...) a meaning which, as stated above, would be contrary to their letter 
and spirit’.96

Article 31(3)(a) and (b) indicates that subsequent agreements between the parties 
and subsequent practice in the application of the treaty must be taken into account. 
Obviously, an agreement ‘regarding the interpretation of the treaty or the application of 
its provisions’ can only be reached with all the parties to a convention. Nevertheless, 
the agreement does not have to be a legally binding document in order to be of value for 

89 Mc Adam, ‘Interpretation of the 1951 Convention’, in Zimmermann 2011, p. 83; Aust 2007, p. 243; 
Battjes 2006, p. 16; Vanneste 2010, pp. 225-226 with further references. Vanneste argues that the ap-
proach of the ECtHR( and the IACtHR) endorses the view that this article should be understood as 
favouring such a ‘holistic approach’ (Vanneste 2010, p. 345). 

90 Cf. Brownlie 2003, p. 603; ILC, Draft Articles on the Law of Treaties with Commentary, Yearbook 
1966, Vol. II, pp. 219-220.

91 Cf. Brownlie 2003, p. 606; Hathaway 2005, p. 62. 
92 Fitzmaurice 1986, p. 50.
93 International Court of Justice 3 February 1994, Territorial dispute (Libyan Arab Jamahiriya v. Chad), 

Judgment, I. C. J. Reports 1994, p. 6, para. 51. See also International Court of Justice 4 December 
1998, Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, I. C.J. Reports 
1998, p. 432, para. 52. 

94 Shaw 2003, pp. 842-844; Zyberi 2008, p. 31.
95 Merrills 1993, p. 113. The Court generally holds: ‘Since the Convention is first and foremost a system 

for the protection of human rights, the Court must interpret and apply it in a manner which renders 
its rights practical and effective, not theoretical and illusory’ (see for example ECtHR 12 November 
2008, appl. no. 34503/97 (Demir and Baykara v. Turkey), para. 66. 

96 International Court of Justice 18 July 1950, lnterpretation of Peace Treaties (second phase),
 Advisory Opinion, I.C.J. Reports 1950, p. 229.
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interpretation.97 Subsequent practice needs only to be taken into account if the practise 
is consistent and is common to, or accepted by all parties.98

Article 31(3)(c) contains the principle of ‘systematic integration’ within the 
international legal system.99 This principle means that a treaty should be interpreted 
against the background of other relevant and applicable rules of international law.100 
The International Court of Justice has made clear that treaties have to be interpreted 
within the framework of the entire legal system prevailing at the time of interpretation.101 
Hence, not the rules of international law in force at the time of the conclusion of the 
treaty, but the contemporary international legal system has to be taken into account.102 
This rule also has its limits. Clear conflicts of different norms of international law 
cannot be resolved by reference to this interpretation rule.103 

Pursuant to Article 31(4) it is only allowed to give a ‘special meaning’ to a term in a 
convention if it is established that the parties so intended.

Article 32 of the Vienna Convention contains supplementary means of interpretation. 
According to this article, ‘recourse may be had to supplementary means of 
interpretation, including the preparatory work of the treaty and the circumstances of 
its conclusion, in order to confirm the meaning resulting from the application of article 
31, or to determine the meaning when the interpretation according to article 31 leaves 
the meaning ambiguous or obscure, or leads to a result which is manifestly absurd 
or unreasonable’. So, if no satisfactory result has been reached by applying Article 
31, or if the result of applying Article 31 needs to be confirmed, recourse may be had 
to supplementary means of interpretation, such as the preparatory work of the treaty. 
It has often been mentioned that preparatory work should be used with care, since 
the records of conference proceedings may be confusing, incomplete or inconclusive 
and circumstances may have changed over time.104 Aust concludes with regard to 

97 Aust 2007, p. 240.
98 Aust 2007, p. 241; Brownlie 2003, p. 605. 
99 McLachlan 2005. 
100 Cf. The European Court of Human Rights: ‘Being made up of a set of rules and principles that are 

accepted by the vast majority of States, the common international or domestic law standards of Eu-
ropean States reflect a reality that the Court cannot disregard when it is called upon to clarify the 
scope of a Convention provision that more conventional means of interpretation have not enabled it to 
establish with a sufficient degree of certainty’ (ECtHR 12 November 2008, appl. no. 34503/97 (Demir 
and Baykara v. Turkey), para. 76). 

101 International Court of Justice 21 June 1971, Legal Consequences for States of the Continued Presence 
of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution

 276 (1970), Advisory Opinion, I.C.J. Reports 1971, p. 16, para. 53. 
102 Cf. Battjes 2006, p. 19.
103 McLachlan 2005. In such cases, other rules exists for resolving the conflict, such as lex specialis and 

jus cogens (McLachlan 2005, pp. 285-286). 
104 Aust 2007, pp. 244 and 246-247; Battjes 2006, pp. 17-18; Brownlie 2003, p. 606; Sinclair 1984, p. 

142.
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preparatory work: ‘[t]heir investigation is time-consuming, their usefulness often being 
marginal and very seldom decisive’.105 Accordingly, preparatory work will be used with 
the required caution and only as a subsidiary method of interpretation.106

Paragraph 4 of Article 33 of the Vienna Convention deals with differences in meaning 
between various authentic texts of treaties. According to this provision ‘when a 
comparison of the authentic texts discloses a difference of meaning which the 
application of articles 31 and 32 does not remove, the meaning which best reconciles 
the texts, having regard to the object and purpose of the treaty, shall be adopted’.

1.7.3 Authoritative interpretations

This section will discuss the various authoritative interpretations of treaties that are 
available and the legal value to be attached to them. The most attention will be paid to 
the value of views and decisions of treaty-monitoring bodies for the interpretation of 
treaties, as this is most contested. 

Judicial decisions
Article 38(d) of the Statute of the International Court of Justice designates judicial 
decisions as subsidiary means for the determination of rules of law. The adjective 
‘judicial’ means that the decision has to be taken by a court or tribunal of competent 
jurisdiction.107 Obviously, judgments from international courts, such as the International 
Court of Justice or the European Court of Human Rights, function as very authoritative 
interpretations of international law.108 Besides judgments from international courts, 
Article 38(d) applies to decisions from national courts as well. Generally, decisions 
from national courts will, however, provide merely evidence of the existence of a 
customary rule or of state practice.109 Accordingly, judgments of national courts will 

105 Aust 2007, p. 247.
106 Hathaway states that ‘there appears to be neither theory nor practice to justify the view that the des-

ignation of a treaty’s preparatory work as a supplementary means of interpretation requires that it be 
relegated to an inherently subordinate or inferior place in a comprehensive, interactive process of 
treaty interpretation’ (Hathaway 2005, p. 59). Nonetheless, as Sinclair explains, the fact that inter-
national tribunals in practice regularly assess preparatory work is probably caused by the fact that 
disputes about the interpretation of treaty provisions often reach the stage of international adjudication 
because the text is ambiguous or obscure in the sense of Article 32 of the Vienna Convention. Moreo-
ver, counsel for the parties in these disputes will often seek to derive support for their interpretation 
from an analysis of the preparatory work, as a result of which international tribunals are called upon 
to assess the significance of it (Sinclair 1984, p. 142).

107 ‘Judicial decision’ can be defined as the ‘[a]pplication by a court or tribunal exercising judicial au-
thority of competent jurisdiction of the law to a state of facts proved, or admitted to be true, and a 
declaration of the consequences which follow’ (Black’s Law Dictionary, sixth edition 1990) or as 
‘the determination by a court of competent jurisdiction on matters submitted to it’ (WordNet, http://
wordnet.princeton.edu/).

108 Brownlie 2003, p. 19; Shaw 2003, p. 103. 
109 Brownlie 2003, p. 22; Oppenheim 1992, pp. 41-42; Shaw 2003, p. 105.



29

1. Introduction

be used sparingly in this book and primarily as evidence of state practice, not as 
authoritative interpretations. In addition, due to the practical difficulty in examining 
decisions from all national courts in the world, national judicial decisions will mainly 
be used to falsify interpretations derived from applying other interpretation methods.  

Legal doctrine
‘Teachings of the most highly qualified publicists of the various nations’ are mentioned 
in Article 38(d) of the Statute of the International Court of Justice as subsidiary 
means for the determination of rules of law as well. Hence, texts from scholarly 
writers are also relevant for interpretation. However, as Schwarzenberger states 
very clearly: ‘Comparatively speaking, no other element in this hierarchy [hierarchy 
in law-determining agencies, CHS] deserves to be treated with so much reserve as 
writers on international law’.110 Since the risk of subjectively coloured judgements is 
obviously large and individual writers often reflect national and other prejudices111, 
publications of academics will be used with the requisite caution. In the absence of 
relevant judicial decisions, legal doctrine sometimes functions as a good starting point 
for interpretation112, but these writings have always to be assessed as to their observance 
of the interpretation rules and the quality of their reasoning.113  

Views and decisions of treaty-monitoring bodies
For almost all treaties that will be examined in this book, monitoring bodies have 
been established to supervise states’ compliance with the obligations laid down in 
the treaties. The European Convention on Human Rights is the only treaty that has 
established a court with the power of issuing binding decisions.114 As has been stated 
above, the decisions of such a court have an important legal value for the interpretation 
of the convention. 

The monitoring bodies that have been established to examine compliance with the other 
treaties do not have the power to issue binding decisions.115 Nevertheless, the views and 
decisions of treaty-monitoring bodies do have particular significance for interpretation. 
Different arguments have been put forward for the relevance of the opinions of treaty-

110 Schwarzenberger 1957, p. 36. 
111 Brownlie 2003, pp. 23-24. 
112 ‘[T]he more the field is covered by decided cases the less becomes the authority of commentators and 

jurists’ (Lord Summer quoted in Schwarzenberger 1957, p. 37). 
113 See Schwarzenberger who assesses the hierarchy of ‘law-determining agencies’ by subjecting them 

to a ‘threefold scrutiny which ought to take into account the degree of its generic and individual inde-
pendence, its international outlook and its technical standards’ whereby he states that ‘[t]he degree of 
skill and technical qualification attained by the element concerned is obviously of the highest impor-
tance’ (Schwarzenberger 1957, p. 30).

114 Article 46 ECHR. 
115 Cf. Battjes 2006, pp. 20-23; Churchill and Khaliq 2004, pp. 437-440; Cullen 2009, p. 75; Mechlem 

2009; Sepúlveda 2003, pp. 87-88.  
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monitoring bodies for legal interpretation. It has been argued that (some of) their 
decisions are ‘judicial decisions’ in the sense of Article 38(1)(d) of the Statute of the 
International Court of Justice, as they fulfil the criteria established by the ECtHR for 
‘tribunals’.116 Other arguments for the relevance for interpretation is that the output of 
treaty-monitoring bodies should be taken into account as ‘subsequent practise’ in the 
sense of Article 31(3)(b) of the Vienna Convention117 or as part of states’ obligation to 
act in good faith.118 Finally, the fact that states have accepted their monitoring power by 
becoming a party to the treaty is a relevant factor for giving weight to the interpretations 
of treaty-monitoring bodies.119

As the output of monitoring bodies is non-binding, its authority hinges on the body’s 
legal standing and, particularly, the persuasiveness and coherence of its reasoning.120 
The quality of the reasoning of relevant views and decisions will be examined, especially 
in the light of the interpretation rules of the Vienna Convention, in the chapters in which 
they come up for discussion. Here, some general remarks will be made about the legal 
standing of various committees.  

Under the Refugee Convention, there is no specific monitoring body,121 but the Office 
of the United Nations High Commissioner for Refugees (UNHCR) has been given the 
duty of supervising the application of the provisions of the convention.122 The UNHCR 
was established by a General Assembly resolution of 1949.123 Pursuant to the Statute of 
the UNHCR,124 an Advisory Committee on Refugees was established by the Economic 
and Social Council. This ‘Executive Committee’ consists of representatives of the 
Member States of the UN. Its conclusions could therefore be taken into account as 

116 Rieter 2010, p. 810. 
117 Mechlem 2009, p. 920; Nuβberger 2007, p. 47.  
118 Human Rights Committee, General Comment no. 33 on the Obligations of States Parties under the 

Optional Protocol to the International Covenant on Civil and Political Rights, para. 15. 
119 Battjes 2006, p. 19. Craven mentions that also the endorsement of the Annual Report of the Commit-

tee on Economic, Social and Cultural Rights by the UN General Assembly gives considerable weight 
to the Committee’s interpretation (Craven 1995, p. 92). 

120 Battjes 2006, pp. 19-23; Mechlem 2009; Sepúlveda 2003, pp. 87-111; Schwarzenberger 1957, p. 30.
121 Settlement of disputes between parties relating to interpretation or application of the convention is 

referred to the International Court of Justice (Article 38 RC).
122 Article 35 RC. 
123 Resolution 319 (IV) of 3 December 1949 of the United Nations General Assembly. 
124 This statute was adopted by the General Assembly on 14 December 1950 as Annex to Resolution 428 

(V).
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evidence of ‘subsequent agreement between the parties’ in the sense of Article 31(3)(a) 
of the Vienna Convention.125

The International Covenant on Civil and Political Rights (ICCPR) establishes the 
Human Rights Committee (HRC).126 The ICCPR provides that the Committee is to be 
composed of nationals of the States Parties who are persons of high moral character 
and recognized competence in the field of human rights127 and serve in their personal 
capacity128 and that the members of the Committee will be elected for a term of four 
years.129 Every member of the Committee must declare that he will perform his functions 
impartially and conscientiously.130 The Committee has the power to examine reports of 
the states as regards the compliance with the ICCPR.131 On the basis of the Optional 
Protocol to the ICCPR, the Committee has the competence to receive and consider 
individual complaints and to forward its views to the state party and the individual.

The International Covenant on Economic, Social and Cultural Rights (ICESCR) does 
not provide for a monitoring body, but leaves oversight to the Economic and Social 
Council of the United Nations.132 By a resolution from the Economic and Social 
Council, the Committee on Economic, Social and Cultural Rights (Com. ESCR) was 
established for the purpose of assisting the Council.133 This resolution provides that the 
committee has 18 members ‘who shall be experts with recognized competence in the 
field of human rights’, who serve in their personal capacity and who shall be elected for 
a term of four years. On the basis of this resolution, the Committee has the competence 
to submit to the Economic and Social Council a summary of its considerations of 
the reports submitted by States Parties to the ICESCR and to make suggestions and 
recommendations of a general nature. The Optional Protocol to the ICESCR provides 
the Committee with the competence to receive and consider individual complaints 
and to transmit its views to the parties concerned. This protocol, however, has not yet 

125 Battjes 2006, p. 20; Hathaway 2005, pp. 54-55. Not all States Parties of the Refugee Convention are 
members of the Executive Committee at any given moment and not all members of the Executive 
Committee are members to the Refugee Convention. However, all States Parties to the Convention are 
invited to observe and to comment upon draft proposals. As Hathaway observes: ‘While this process 
is no doubt imperfect, it is difficult to imagine in practical terms how subsequent agreement among 
145 state parties to the Refugee Convention could more fairly be generated’ (Hathaway 2005, pp. 54-
55, footnote 146). The Handbook on Procedures and Criteria for determining Refugee Status under 
the 1951 Convention and the 1967 Protocol relating to the Status of Refugees has been requested by 
the Executive Committee, but has not been adopted by this committee (Battjes 2006, p. 20). Conse-
quently, this handbook is not evidence of subsequent agreement between the States Parties.   

126 Article 28(1) ICCPR. 
127 Article 28(2) ICCPR.
128 Article 28(3) ICCPR.
129 Article 32(1) ICCPR. 
130 Article 38 ICCPR. 
131 Article 40 ICCPR. 
132 See Articles 16 to 21 ICESCR. 
133 ECOSOC Resolution 1985/17 of 28 May 1985.
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entered into force.134 Since the Committee is a subsidiary organ of the Economic and 
Social Council, the interests of States Parties to the covenant are represented only in 
so far they are taken up by the Economic and Social Council. As Craven notes, the 
Committee differs quite significantly from other (UN) human rights committees in this 
regard.135

The European Social Charter establishes a ‘Committee of Experts’ to examine the 
reports submitted by States Parties.136 As from 1998 this committee is called the 
European Committee of Social Rights (ECSR). The members of the Committee are 
elected by the Committee of Ministers ‘from a list of independent experts of the highest 
integrity and of recognised competence in international social questions, nominated 
by the Contracting Parties’.137 They are elected for a term of six years.138 On the basis 
of the Additional Protocol to the European Social Charter Providing for a System of 
Collective Complaints, the Committee is competent to consider collective complaints 
about unsatisfactory application of the Charter lodged by organizations of employers, 
trade unions or NGOs. The protocol provides that the Committee is to examine the 
complaint and present its conclusions as to whether or not the contracting party 
concerned has ensured the satisfactory application of the Charter.139 

The annual report that each ILO member state has to submit on the measures which it 
has taken to give effect to the provisions of ILO conventions to which it is a party140 
are examined by the Committee of Experts on the Application of Conventions and 
Recommendations. This Committee was established by the Governing Body of the 
ILO in accordance with a resolution adopted by the International Labour Conference 
in 1926.141 However, just like the Refugee Convention, the ILO Constitution provides 
that any question or dispute relating to the interpretation of the Constitution or of any 
convention should be referred to the International Court of Justice.142

In brief, the legal standing of the various monitoring bodies differs significantly. 
Some bodies, such as the Human Rights Committee and the European Committee on 
Social Rights, are established by the treaty itself, and therefore with the consent of all 

134 This protocol has been signed so far by 40 states and ratified by eight states (see: http://treaties.un.org/
Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3-a&chapter=4&lang=en (September 2012). 
According to Article 18 of the protocol, the protocol will enter into force if it has been ratified by ten 
countries.

135 Craven 1995, p. 50. 
136 Article 24 ESC.
137 Article 25(1) ESC. 
138 Article 25(2) ESC. 
139 Article 8 of the additional protocol.
140 Article 22 ILO Constitution. 
141 International Labour Conference, eighth session, volume I, Geneva 1926, Appendix VII, p. 429. 
142 Article 37(1) ILO Constitution. 
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State Parties to the treaties. The treaties concerned also contain important safeguards 
as regard independence and impartibility. Other bodies, such as the Committee on 
Economic, Social and Cultural Rights and the ILO Committee of Experts, have merely 
been established as subsidiary organs in order to assist the organ that has been assigned 
with the task of supervising state reports. The Refugee Convention does not provide for 
a specific monitoring process, but the UNHCR has been assigned the general task of 
supervising the application of the convention by the treaty itself. For these latter bodies, 
the authority of their views hinges even more on the quality of the reasoning.143

With the exception of the UNHCR, all bodies typically carry out two or three 
main functions: 1) they formulate ‘concluding observations’ (HRC, Com. ESCR), 
‘conclusions’ (ECSR) or ‘observations’ (ILO Committee of Experts) on state reports; 
2) they develop ‘General comments’ (HRC, Com. ESCR), ‘statements of interpretation’ 
(ECSR) or ‘General surveys’ (ILO Committee of Experts) which contain more general 
statements of understanding based on the examination of different state reports; and 3) 
they adopt views on individual complaints (HRC, and in the future probably also the 
Com. ESCR) or on collective complaints (ECSR). This book will only examine the 
latter two forms of output from the monitoring bodies. The concluding observations 
and conclusions are rather country specific and their jurisprudential impact has been 
described as marginal and exceptional.144 

1.7.4 Summary

In brief, (provisions of) treaties will be interpreted using the literal, systematic and 
teleological interpretation rules. In addition, they will be interpreted in the light of the 
entire contemporary international legal system. Only if no satisfactory result has been 
reached by applying these rules, or if the result of applying them needs to be confirmed, 
will supplementary means of interpretation be applied, such as the preparatory work 
of the treaty. Besides, judicial decisions, in particular from international courts, 
serve as important authoritative interpretations. The authority of non-binding views 
and decisions of treaty-monitoring bodies is dependent on the body’s legal standing 
and on the quality of the reasoning. The legal doctrine and domestic case law will be 
used cautiously mainly in order to falsify interpretations derived from applying other 
interpretation methods. 

143 Cf. Sepúlveda 2003, p. 90. 
144 Mechlem 2009, p. 923 with further references. 
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2.1 Introduction

A general response to rising numbers of asylum applications in the EU during the 
nineties has been to reduce the access to employment for asylum seekers and/or their 
eligibility for social security benefits. Many EU Member States have introduced 
separate social security schemes for asylum seekers along with dispersal policies to 
house them throughout the country. Various authors have argued that the main reason 
for such measures was to deter potential asylum seekers and to facilitate the return of 
rejected asylum seekers.1 This chapter contains a case study on the developments in 
law and policy on the reception of asylum seekers in the Netherlands. It serves as an 
example of the above-mentioned European developments and looks at whether existing 
research on the reasons for curtailing rights of asylum seekers can be confirmed. The 
choice of focussing entirely on one EU Member State makes it possible to conduct an 
in-depth investigation of relevant developments and different aspects of the policy on 
the reception of asylum seekers, as a result of which this chapter also complements 
existing research in this field.       

As has been indicated in Chapter 1, a study on national developments as regards the 
reception of asylum seekers is pertinent for two reasons. First, it furthers a better 
understanding of the background of the EU Reception Conditions Directive. This 
directive did not appear out of nowhere, but is to a large extent based on existing national 
arrangements. Second, it provides an example of how the (wide) margin of appreciation 
left by the directive to the Member States can be used. It therefore contributes to a 
fuller picture of the possible implications of the EU Reception Conditions Directive. 
Since the main purpose of this study is to examine how the EU Reception Conditions 
Directive relates to international law, the results of the case study in this chapter will 
not be tested as such against international law in this book. Rather, the results serve 
as supplementary means of understanding the background and illustrating possible 
consequences of the EU Reception Conditions Directive. Hence, the aim of this chapter 
is twofold. First, it provides an overview of the relevant aspects of law and policy on 
the reception of asylum seekers and of the changes therein in the period between 1985 
and 2012. Secondly, it examines the reasons that have been put forward by the state for 
introducing certain aspects of and changes in the system of reception of asylum seekers. 

1 See for example Bank 2000; Bloch and Schuster 2002; Minderhoud 1999; Schuster 2000 (in general); 
Geddes 2000; Mabbett and Bolderson 2002; Morris 2010; and Sawyer and Turpin 2005 (with regard 
to the UK); Bouckaert 2007 (with regard to Belgium); Liedtke 2002 (with regard to Germany). 
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This chapter is structured as follows. Section 2.2 will examine the grounds on which 
asylum seekers can be detained in the Netherlands. This is an important preliminary 
question, since asylum seekers who are detained fall outside the scope of the remainder 
of the chapter. Section 2.3 will provide a chronological overview of developments, 
from a situation in which no special reception policy for asylum seekers was pursued to 
the current system, characterized by large-scale reception centres and full responsibility 
of the central government. Next, section 2.4 will discuss a number of specific aspects 
of the benefits provided to asylum seekers in reception centres: the exclusion of certain 
categories of asylum seekers from these benefits, the nature and level of these benefits, 
the possibilities for reduction and withdrawal of these benefits, and the duration and 
end of eligibility for these benefits. Section 2.5 will look at whether asylum seekers 
have access to the labour market. Finally, section 2.6 will deal with asylum seekers’ 
access to general social insurance schemes.    

2.2 Asylum seekers in detention

It is important to first establish the grounds on which asylum seekers can be detained 
in the Netherlands, since (the remainder of) this chapter does not apply to such asylum 
seekers. Although it can be argued that the situation of asylum seekers who are deprived 
of their liberty is sometimes similar to asylum seekers who are accommodated in 
reception centres, conditions of detention are distinguished from conditions of reception 
in this book. A detention regime is therefore not regarded as a special social assistance 
scheme for asylum seekers, even though asylum seekers in detention may, for example, 
be entitled to pocket money.

The largest category of asylum seekers that is detained in the Netherlands consists 
of asylum seekers who have applied for asylum at one of the external borders of the 
Netherlands and whose entry into the Netherlands has thereupon been refused. 

In general, aliens who are not in the possession of a valid travel document or of the 
required visa are not admitted to the Netherlands. This was already the case under the 
Aliens Act of 1849.2 Since the coming into force of the Benelux Agreement in 19603, a 
distinction should be made in this regard between internal borders and external borders. 
On the basis of the Benelux Agreement, the border controls for persons were shifted 
to the external borders of the Benelux (the Netherlands, Belgium and Luxembourg). 
Accordingly, as from 1960, border control was no longer carried out at the ‘internal’ 
southern border with Belgium. On the basis of the Convention implementing the 
Schengen Agreement of 1990,4 the border controls for persons between the Benelux 

2 Stb 1849, no. 39 (Article 2 et seq.). 
3 Trb. 1960, no. 40. 
4 Trb. 1990, no. 145. 
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and Germany and France were shifted to the external borders of these countries. This 
meant that as from 1990, also at the ‘internal’ eastern border with Germany, border 
controls for persons were no longer performed. Refusal of entry could hence only take 
place at one of the external borders of the Netherlands, e.g. the air or sea border. 

The general rule that aliens who arrive at one of the external borders of the Netherlands 
without valid travel documents are not admitted to the Netherlands applies to asylum 
seekers as well. Initially, asylum seekers were only refused entry if it was abundantly 
clear that the asylum application could be rejected. Entry was granted in all cases where 
rejection was not evident.5 This meant that most asylum seekers applying for asylum at 
an external border were not refused entry.6 Nowadays, asylum seekers who apply for 
asylum at an external border (i.e. primarily Schiphol Airport) are as a rule refused entry 
during the first phase of the asylum procedure.7 

In the course of the seventies, the number of aliens applying for asylum at Schiphol 
Airport was (gradually) rising. At first these asylum seekers were transferred to a police 
station for the examination of their asylum applications.8 In 1982 the Supreme Court 
(Hoge Raad) decided, however, that this should be characterized as a deprivation of 
liberty, without an adequate legal basis.9 In response to this decision, asylum seekers 
whose entry into the Netherlands was refused at Schiphol Airport were accommodated 
in nearby hotels at the public expense and later on simply admitted to the Netherlands.10 
As this was assumed to be contrary to an efficient border control, from 1985 such 
asylum seekers were obliged to stay in the transit room at Schiphol Airport, sometimes 
for several weeks. This met with strong criticism in parliament, as a result of which 
a special ‘reception centre’ was opened at Schiphol Airport in 1986, where asylum 
seekers whose entry into the Netherlands had been refused were obliged to stay pending 
the examination of their asylum applications and pending possible appeal procedures 
(in summary proceedings).11 According to the government, this ‘reception’ did not 
amount to a deprivation of liberty. The Supreme Court decided otherwise, as asylum 

5 See for example Kamerstukken II, 1988/89, 20 972, no. 3, p. 4; Fernhout 1990, pp. 213-215. 
6 See for example Kamerstukken II, 1991/92, 22 300 VI, no. 42, p. 2. 
7 Aliens Circular 2000 A2/5.5.1. In October 2011, the Administrative Jurisdiction Division of the Coun-

cil of State (Afdeling Bestuursrechtspraak van de Raad van State) specified that with regard to asylum 
seekers, only the ‘further entry’ or, put differently, the ‘factual further entrance’ (feitelijke verdere bin-
nenkomst) is refused (ABRvS 4 October 2011, JV 2011/489). This reading was necessary, since in the 
same judgment, they had ruled that all aliens who make their intention to apply for asylum known to 
the authorities are allowed to be present (rechtmatig verblijf) on the territory. See for a discussion of 
and critique on this reversal in case law the author’s case comment in Asiel- en Mirgrantenrecht 2011, 
pp. 389-391.    

8 Fernhout 1990, p. 215. 
9 Supreme Court (Hoge Raad) 25 May 1982, NJ 1982/637. 
10 Kamerstukken II, 1984/95, 19145, no. 1. 
11 Fernhout 1990. p. 216. 
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seekers were kept under 24-hour surveillance in a closed centre.12 A legal basis for the 
stay in the centre at Schiphol Airport was then created.13 In 1992 a ‘border prison’ in 
Amsterdam replaced the ‘reception centre’ at Schiphol Airport.14 

As from 1993 asylum seekers whose entry was refused were, after a short intake, either 
placed in the border prison, or in an examination and reception centre. Examination 
and reception centres were general reception centres meant for asylum seekers whose 
entry has not been refused (see further below) and were therefore not secured against 
unauthorized departure. Asylum seekers whose entry was refused were, however, 
obliged to be continuously present at these centres. 

In January 1996 an application centre was established at Schiphol Airport. This 
application centre was a closed centre, as opposed to the other application centres 
established in the Netherlands at that time (see section 2.4.2 below). From then on, all 
asylum seekers whose entry into the Netherlands was refused had to lodge their asylum 
applications in this closed application centre and had to stay in this centre during the 
first stage of their asylum procedure that took 24, and later on 48, ‘procedural hours’ 
(see further section 2.4.2 below). If a decision could not be taken during this accelerated 
procedure at the application centre, asylum seekers were granted entry into the 
Netherlands and transferred to an examination and reception centre. If the application 
was rejected at the application centre, asylum seekers were generally transferred 
to the border prison where they could await the court decision on their appeal.15 In 
2010 the procedure at application centres was extended from 48 hours to 8 days (and 
exceptionally to 14 days). Therefore, from then on, asylum seekers whose entry was 
refused stayed for 8 or 14 days at the closed application centre at Schiphol Airport. 
Since 2004 it has also become possible to detain asylum seekers whose entry has been 
refused and whose asylum application has not been rejected during the accelerated 
procedure at the border prison during the remainder of the asylum procedure.16 In this 
‘closed border procedure’, a decision on the asylum application should be taken within 
six weeks.17 If the asylum application is rejected, the asylum seeker stays in the border 
prison pending the examination of the (possible) appeal.

12 Supreme Court 9 December 1988, NJ 1990/265. See for references to other (lower) case law on this 
issue, Fernhout 1990, pp. 216-219.

13 Law of 19 January 1989, Stb 1989, no. 6. 
14 Kamerstukken II, 1992/93, 22 146, no. 38, p. 6. 
15 Kamerstukken II, 1995/96, 19 637, no. 140 and Kamerstukken II, 1995/96, 19 637, no. 166.
16 WBV 2004/32, Stcrt 2004, no. 79, p. 13. 
17 Research carried out by the Dutch Refugee Council and the UNHCR shows that in the period between 

January 2008 and March 2010, this maximum period of six weeks was exceeded in 33% of the cases. 
This was usually not a matter of days, but of many weeks (Prolonged Border Detention: necessary 
and effective? Report on the Closed Border Procedure for asylum seekers 2008- 2010, Executive sum-
mary, January 2011, available at: www.vluchtweb.nl). 



41

2. Reception of asylum seekers in the Netherlands

Hence, it is important to keep in mind when reading this chapter that asylum seekers 
who apply for asylum at an external border of the Netherlands are generally refused 
entry into the Netherlands. In the past, refusal of entry only occurred in the case of 
manifestly unfounded asylum claims, whereas nowadays, entry is refused to such 
asylum seekers as a general rule. Asylum seekers whose entry is refused are, since 1996, 
deprived of their liberty during the first phase of the asylum procedure and obliged to 
stay at the closed application centre at Schiphol. If the asylum application is rejected at 
the application centre, they are generally detained at the border prison pending possible 
appeal procedures. Since 2004 also asylum seekers whose application is not rejected 
at the application centre are sometimes detained pending possible appeal procedures.18 

Exact figures as regards the number of asylum seekers who are deprived of their freedom 
at the border are difficult to obtain. The table below provides some figures regarding 
the number of asylum seekers whose entry has been refused and the number of asylum 
seekers registered at application centre Schiphol in the period 2006-2010,19 as well as, 
for comparison, the total number of asylum seekers who made their intention to apply 
for asylum known to the authorities and the total number of aliens that were admitted in 
general reception centres. These figures should be read with caution, however. 

18 Research carried out by the Dutch Refugee Council and the UNHCR showed that in the first eight 
months of 2006, 156 asylum seekers whose application was not rejected at the application centre were 
transferred to the border prison for the ‘closed border procedure’. In 2008 this figure was 80 and in 
2009, it was 92 (for 2007, no figures are available). In the first three months of 2010, 19 asylum seek-
ers were referred to the closed border procedure (Verlengde grensdetentie: noodzakelijk en effectief? 
Rapport gesloten OC procedure voor asielzoekers 2008-2010, UNHCR and Vluchtelingenwerk Ne-
derland, January 2011, p. 8). 

19 For the period before 2006, no figures were found. 
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20212223

Asylum seekers 
whose
entry has been 
refused20

Number of persons 
registered at application 
centre Schiphol21

Total number of
asylum 
applications22

Total number of aliens
admitted to general 
reception centres23

2006 1,180 1,718 14,470 7,800
2007 1,200 1,299 9,730 9,000
2008 1,090 2,595 15,280 14,650
2009 840 2,878 16,170 15,370
2010 900 15,150 15,640

This means that a rather significant number of asylum seekers in the Netherlands is 
deprived of their freedom pending (part of) the asylum procedure and therefore not 
eligible for the general reception benefits to be discussed in this chapter.     

Exceptionally, asylum seekers whose entry into the Netherlands is not refused can also 
be detained pending the asylum procedure if this is necessary in the interest of public 
order or national security and provided that the detention is ordered with a view to 
expulsion.24 This detention is therefore not systematically applied to one category of 
asylum seekers. It can, for example, be ordered if there are concrete indications that the 
asylum seeker will try to hide in order to escape expulsion. For asylum seekers who, on 
the basis of the Aliens Act or a court decision, are allowed to await the outcome of the 
asylum procedure in the Netherlands, such a detention may only last four or six weeks 
at the most.25 
 

20 See diagram 1.3 in Rapportage Vreemdelingenketen juli - december 2010 (annex to Kamerstukken 
II, 2010/11, 19 637, no. 1413). These figures probably refer to the number of applications lodged, 
whereas one application can be lodged for an entire family. This probably explains the difference 
between these figures and the figures on the number of persons registered at application centre Schip-
hol provided in the third column of this table.

21 Verlengde grensdetentie: noodzakelijk en effectief? Rapport gesloten OC procedure voor asielzoekers 
2008-2010, UNHCR and Vluchtelingenwerk Nederland, January 2011, p. 8. These figures have been 
provided to the Dutch Refugee Council and UNHCR by the coordinator of legal aid at application 
centre Schiphol (see e-mail of 22 March 2011, in the author’s possession). 

22 See diagram 2.1 in Rapportage Vreemdelingenketen juli- december 2010. These figures probably in-
clude asylum seekers who lodge a second or further asylum application and asylum seekers whose 
entry has been refused (since, for example in the first half year of 2010, about 4,640 asylum seekers 
were admitted to temporary emergency reception, which is meant for the reception in the period 
between the statement of intention to apply for asylum and the actual lodging of the asylum applica-
tion for asylum seekers who lodge a first application for asylum and whose entry has not been refused 
(see further section 2.4.1)(p. 63 of Rapportage Vreemdelingenketen januari – juni 2010).

23 See diagram 5.1 in Rapportage Vreemdelingenketen juli – december 2010. It is important to note that 
this figure not only includes asylum seekers, but also other categories of aliens who are entitled to 
the same kind of reception as asylum seekers in the Netherlands (for example, aliens who cannot be 
expelled due to medical reasons). In addition, aliens who apply for asylum at the end of one year may 
sometimes only be admitted to reception centres in the next year.

24 Article 59 Aliens Act 2000. 
25 Article 59 Aliens Act 2000. 
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2.3 Towards reception of asylum seekers in large-scale reception 
centres

2.3.1 Introduction

This section examines the development of the reception of asylum seekers in the 
Netherlands in the past 30 years. This development is characterized by a shift from 
the situation in which the government pursued no special policy on the reception 
of asylum seekers, to the current system of reception of asylum seekers, typified by 
accommodation in large-scale reception centres under the sole responsibility of the 
central government. Besides providing an overview of relevant changes in law and 
policy, attention will be given to the reasons for these changes as they were put forward 
by the government in official documents. 

2.3.2 Towards a special reception scheme for asylum seekers

Until 1985 the Netherlands government did not pursue a specific policy on the reception 
of asylum seekers. Asylum seekers had access to the general social assistance scheme 
(the Algemene Bijstandswet (ABW) or Social Assistance Act) in the same way as 
nationals.26 The ABW was implemented by municipalities, but the central government 
compensated 90% of the expenses spent on social assistance. Asylum seekers found 
housing themselves, often with the assistance of the Dutch Council for Refugees or 
other NGOs. These organizations did not receive subsidies to provide assistance to 
asylum seekers; they were only subsidized for supporting refugees with a residence 
permit.27 The absence of a reception policy for asylum seekers was mainly caused by the 
small number of asylum applications (less than thousand a year in the 1970s). However, 
the government also objected to implementing a reception policy. The assumption was 
that the existence of special reception benefits would result in an increase in the number 
of asylum applications.28

26 Case law from the Kroon indicates that refusing social assistance to asylum seekers violated general 
principles of administrative law (Kamerstukken II, 1985/86, 18 940, no. 24, p. 2). 

27 The reason given by the government for this distinction was that no false expectations should be 
aroused as regards the granting of the asylum application (Kamerstukken II, 1985/86, 18 940, no. 21, 
p. 2). 

28 Puts 1995, p. 33.
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As from the end of 1984 the Netherlands was confronted with an increasing number 
of asylum seekers, especially Tamils from Sri Lanka.29 Most asylum applications 
were submitted in Amsterdam and The Hague.30 This led to a number of problems. 
The Dutch Council for Refugees could not find enough places for asylum seekers to 
stay and they were housed in miserable and overcrowded accommodation, as a result 
of which numerous national health and fire safety problems occurred.31 Furthermore, 
the municipalities of Amsterdam and The Hague were confronted with an increase in 
expenses for social assistance.32 Due to pressure from the municipalities of Amsterdam 
and The Hague and in order to ameliorate the poor housing situation, the government 
decided to centrally organize the reception of Tamil asylum seekers and to disperse 
them across the country. Another stated aim of this policy was to regulate the influx of 
new Tamil asylum seekers.33 This thus marks an important shift in the government’s 
reasoning, since until 1985, it had assumed that providing special benefits for asylum 
seekers would attract more asylum applications.      

In April 1985 the government promulgated the Regeling Verzorgd Verblijf Tamils 
(RVVT).34 Under this regulation Tamil asylum seekers were no longer entitled to 
general social assistance benefits.35 Instead, the regulation specified that Tamils 
who had lodged an application for asylum36 were eligible for accommodation in 
collective accommodation centres. To this end, the Ministry of Welfare, Health and 
Cultural Affairs rented private hostels and guest houses throughout the country, which 
accommodated 80-100 asylum seekers each. Such accommodation centres in any case 
had to offer sleeping accommodation, sitting accommodation, washing facilities and 
cooking facilities.37 In these centres Tamil asylum seekers were entitled to food,38 

29 In 1984, 553 Tamils applied for asylum in the Netherlands. In the first three months of 1985, 2722 
Tamils applied for asylum in the Netherlands (Kamerstukken II, 1984/85, 18 940, no. 4, p. 2). This 
was the first time that such a large group of aliens of the same origin had applied for asylum in the 
Netherlands (Kamerstukken II, 1985/86, 18 940, no. 16, p. 17). The total number of asylum applica-
tions lodged in the Netherlands was 2603 in 1984 and 5644 in 1985 (Fernhout 1990, p. 7).  

30 On 1 April 1985, of the 3275 Tamil asylum seekers present in the Netherlands, 2096 applications were 
lodged in Amsterdam and 990 applications were lodged in The Hague (Kamerstukken II, 1984/85, 18 
940, no. 4, p. 2).

31 Kamerstukken II, 1984/85, 18 940, no. 4, p. 2. 
32 Kamerstukken II, 1984/85, 18 940, no. 4, p. 2. 
33 Kamerstukken II, 1985/86, 18 940, no. 16, p. 12. 
34 Annex to Kamerstukken II, 1984/85, 18 940, no. 4. 
35 This was because of the basic rule laid down in the Social Assistance Act that a person is no longer eli-

gible for general social assistance if that person is eligible for another kind of welfare scheme (known 
as a prior ranking benefit scheme or voorliggende voorziening) which can be considered sufficient and 
suitable for the person concerned.   

36 The Explanatory Memorandum to the RVTT stated explicitly that the Regulation was not meant for 
persons who were in the country illegally (Kamerstukken II, 1984/85, 18 940, no. 4, p. 16). 

37 Article 7 RVVT.
38 The food was provided in kind, as experience had shown that if money is given for buying food, part 

of it will be used to buy other things (Kamerstukken II, 1985/86, 18 940, no. 16, p. 15). 
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clothing,39 pocket money,40 health insurance, third-party insurance and payment of 
exceptional costs.41 Entitlement to these benefits only existed if the Tamil actually 
stayed in the reception centre.42 The government submitted that is was very important 
that the asylum procedures of these Tamil asylum seekers be as short as possible, since 
their stay in collective accommodation centres throughout the country could intensify 
their feelings of ‘living in a no man’s land’, feelings that were already inherent to their 
insecure residence status.43 

This new policy was broadly criticized. The main criticism focussed on the 
discriminatory character of the policy, since asylum seekers originating from other 
countries were still entitled to general social assistance and could live wherever they 
wanted. Furthermore, the sober character of the reception was highly criticized; the 
reception was called ‘degrading’ by various members of parliament.44 In addition, the 
size of the accommodation centres and the number of beds per room was criticized.45 
Another point of critique was that the RVTT only temporarily solved the problems in the 
municipalities. In the course of the 1980s, more and more asylum seekers originating 
from other countries arrived in the Netherlands. These asylum seekers primarily 
settled in the large cities too, as a result of which housing problems continued to occur 
and municipalities were still being confronted with an increase in social assistance 
payments.46 

In reaction to all this criticism, and in view of the possibly longer asylum procedure 
and an increase in the number of asylum applications, the government announced its 
intention to formulate a new policy for the reception of all asylum seekers in 1986. 
Priority was given to improving the position of Tamil asylum seekers, by replacing the 
RVTT with the Incidentele Bijdrageregeling Opvang Tamils (IBOT) as from 1 October 
1986.47  

39 In practice, Tamil asylum seekers received a sum of money in order to buy clothing themselves. This 
clothing allowance amounted to NLG 150 quarterly (Kamerstukken II, 1986/97, 18 940, no. 27, pp. 
3-4).  

40 The pocket money was set at the amount of NLG 20 a week (Article 10 RVVT). The idea underlying 
this level was that no benefits should be provided above the necessary costs of living (Kamerstukken 
II, 1985/86, 18 940, no. 16, p. 15). Initially, Tamils also had to buy toiletries from their pocket money. 
Later on, it was decided to provide toiletries in kind (Kamerstukken II, 1985/86, 18 940, no. 16, p. 15).

41 Article 6(1) RVVT.
42 Article 6(2) RVVT.
43 Kamerstukken II, 1985/86, 18 940, no. 16, p. 17. 
44 Kamerstukken II, 1985/86, 18 940, no. 19. 
45 Kamerstukken II, 1985/86, 18 940, no. 21, p. 4. 
46 Puts 1995, pp. 34-35. 
47 Puts 1995, pp. 34-35, Kamerstukken II, 1985/86, 18 940, no. 25. The IBOT was based on the basic 

principles of a new reception policy for all asylum seekers. 
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The basic principles of the new policy for the reception of all asylum seekers presented 
by the government in 1986 were the following:48

- Since persons only reside temporarily as asylum seekers in the Netherlands, it is 
not necessary to provide them with the same rights as Netherlands residents. The 
reception benefits for asylum seekers should therefore be more austere than the 
benefits under the Social Assistance Act;

- Asylum seekers should be treated in a way that satisfies general humanitarian 
requirements, but that does not aim at integration into Dutch society;

- All asylum seekers should be treated equally. In this regard, the entitlement to 
reception should not be made subject to a specific phase of the asylum procedure; 

- Reception benefits should not be an argument for filing an asylum application in 
the Netherlands. Regard must therefore be had to the reception benefits for asylum 
seekers in neighbouring countries;

- Governmental benefits are only supplementary to the asylum seeker’s own 
responsibility; and

- The reception of asylum seekers is a shared responsibility of the central government 
and the municipalities.49

The government further put forward that it is of vital importance that a clear deadline 
be set for the end of the reception under the special reception scheme for asylum 
seekers, which should be independent of deadlines in the asylum procedure.50 To place 
asylum seekers in the reception system for a long period of time and to deprive them 
of the benefits normally available for Netherlands citizens would lead to an intolerable 
situation on humanitarian grounds, according to the government.51 

During the first months of 1987, there was a strong increase in the number of asylum 
seekers.52 Because of this development, restricting this influx became a more prominent 
aim of the new reception policy. According to the government, the possible ‘honey pot 
effect’ (aanzuigende werking) of asylum seekers’ current eligibility for general social 
assistance benefits should be ended as soon as possible.53 

In April 1987 the government promulgated the Regeling Opvang Asielzoekers (ROA, 
Regulation Reception of Asylum Seekers).54 The legal basis of this regulation was the 
Welzijnswet (Welfare Act). This act specified that the reception of asylum seekers was 

48 This plan was inspired by a plan presented by a member of parliament of the Christian Democratic 
Party (Ms Evenhuis – Van Essen, see Kamerstukken II, 1985/86, 18 940, no. 19, pp. 2-3). 

49 Kamerstukken II, 1985/86, 18 940, no. 24, pp. 2-4. 
50 Kamerstukken II, 1985/86, 18 940, no. 24, p. 4. 
51 Kamerstukken II, 1986/87, 19 637, no. 7, p. 3. 
52 In 1986 5,865 asylum seekers applied for asylum in the Netherlands. In 1987 this figure was 13,460 

(Fernhout 1990, p. 7). 
53 Kamerstukken II, 1986/87, 19 637, no. 7, p. 4. 
54 Stcrt 1987, 75. 
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the responsibility of the central government.55 The ROA, just like the RVTT, should 
be seen as a ‘prior-ranking’ benefit scheme (voorliggende voorziening) within the 
framework of the Social Assistance Act. As a result, as from the entry into force of this 
regulation, asylum seekers were no longer eligible for general social assistance. The 
ROA was characterized by the government as a benefit scheme that was ‘austere yet 
humane’ (sober doch humaan).56  

An important aspect of the new policy was that asylum seekers were to be accommodated 
in small-scale accommodation in municipalities as soon as possible after their arrival 
in the Netherlands. Only if municipal accommodation was not yet available were 
asylum seekers to be accommodated in large-scale accommodation centres run by the 
central government, which in this way served as a safety net. Reception in large-scale 
reception centres was thought to be justified only for a short period of time. The length 
of stay in large-scale centres was therefore set at a maximum of nine weeks, subject to 
exceptions.57 

In order to meet this goal, covenants were concluded between the central government 
and municipal authorities.58 On the basis of these covenants, the central government 
provided municipalities with a monthly allowance for every asylum seeker 
accommodated there.59 From this allowance, municipalities had to provide asylum 
seekers with accommodation, for example a room in a pension or in a ‘normal’ house60, 
an allowance for personal expenses, health care and third-party insurance, social-
cultural activities and introduction activities.61 The allowance for personal expenses was 
meant for the purchase of clothing, food and small personal items, such as toiletries.62 

Although the government had indicated earlier that it was ‘of vital importance’ that a 
clear deadline be set for the end of the reception under the special reception scheme 
for asylum seekers, which should be independent of deadlines in the asylum procedure, 
the ROA did not contain such a deadline. Accordingly, asylum seekers were entitled to 
the benefits of the ROA, and excluded from general social assistance, during the entire 

55 Kamerstukken II, 1986/87, 19 637, no. 7, p. 1. 
56 See for example Explanation to ROA and Kamerstukken II, 1988/89, 19 637, no. 58, p. 17. 
57 Kamerstukken II, 1987/88, 19 637, no. 52, p. 2. 
58 Kamerstukken II, 1986/87, 19 637, no. 7, p. 5. 
59 Municipalities also received a monthly allowance for unoccupied accommodation places for asylum 

seekers and, every four years, an amount for making the accommodation ready for use (Article 19-22 
ROA). 

60 Kamerstukken II, 1986/87, 19 637, no. 7, p. 5. This accommodation should be provided with neces-
sary furniture, soft furnishings and utensils. The obligation to provide accommodation also included 
the obligation to provide, to a reasonable extent, heating, energy and water (Article 7 ROA). 

61 Article 6 ROA. 
62 Explanation to Article 8 ROA. 
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asylum procedure. Entitlement to ROA benefits ended once the asylum application had 
been rejected, or once it had been granted.63

In 1988 an evaluation of the ROA took place. The general conclusion was that the 
ROA functioned rather well. A few obstacles were identified, however. First of all, 
it appeared that the allowance paid by the central government to municipalities was 
not sufficient. Furthermore, it was found to be impossible to take a decision on the 
asylum application and, if applicable, on the question whether there would be a stay 
of execution during the appeal procedure, within the fixed period of nine weeks after 
arrival. As a consequence, since the stay in large-scale accommodation centres was in 
principle limited to nine weeks, asylum seekers whose asylum application and request 
for a stay of execution were rejected, had to be accommodated in municipal reception 
facilities for only a relatively short period of time. Another element of the new reception 
policy that was not functioning as it was supposed to was the ‘safety-net function’ of 
the central reception centres. These centres were only meant to be buffer capacity at 
times when, due to a sudden increase in asylum applications, municipal reception was 
not immediately available. In practice, however, 95% of all newly arriving asylum 
seekers were accommodated in central reception centres before being transferred to 
municipalities.64  

2.3.3 Towards reception under the sole responsibility of the central government

In the early 1990s, an ‘unprecedented emergency situation’ arose with regard to the 
reception of asylum seekers. This was caused by an increased number of asylum 
seekers, mainly as a result of the fall of the Berlin Wall and the outbreak of war in 
former Yugoslavia. Simultaneously, a disappointingly small number of places were 
available in municipal accommodation. This was due to an insufficient degree of 
public support for accommodating asylum seekers in the municipalities, the fact that 
many asylum seekers whose application had been rejected could not be evicted from 
municipal accommodation because of the absence of travel papers and the longer-than-
expected duration of the asylum procedures. As a consequence, not enough reception 
places in central accommodation centres were available. Due to these problems, asylum 
seekers were sent out on the street and informed that they had to find accommodation 
themselves. In addition, an encampment had been arranged for the reception of asylum 
seekers and the capacity of a number of existing accommodation centres was raised 
above the maximum. Eventually, emergency reception was arranged in pensions, 
holiday parks and at campsites.65

63 Article 6(3) ROA. 
64 Kamerstukken II, 1988/89, 19 637, no. 59. 
65 Kamerstukken II, 1990/91, 19 637, no. 71. 
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As a result of the ‘acute unmanageability of the asylum seekers problem’66, a new 
admittance and reception model was introduced. An important aspect of this new model 
was that all asylum seekers were henceforth accommodated in central accommodation 
centres during the first stage of their asylum procedure; these centres therefore no 
longer merely served as buffer capacity. 

As from the entry into force of this new model on 1 January 1992, asylum applications 
could only be lodged at one of the nine examination and reception centres (onderzoek- 
en opvangcentrum, OC). All asylum seekers who had been granted entry into the 
Netherlands67 were accommodated in these centres until a first decision as to admissibility 
was made. This decision was to be taken within one month. Asylum seekers whose 
application was declared manifestly unfounded, a decision that did not have suspensive 
effect, stayed at these examination and reception centres during the consideration of 
their appeal (in summary proceedings) against their intended expulsion. Other asylum 
seekers, who were likely going to stay in the Netherlands for a longer period of time, 
were transferred to an asylum seekers centre (asielzoekerscentrum, AZC) and later on, 
the aim being after a half year at maximum, to municipal accommodation.68 In diagram 

66 Kamerstukken II, 1990/91, 22 146, no. 1, p. 5. Concern was mainly expressed about the possible 
misuse of the asylum procedure by immigrants leaving their countries of origin for socioeconomic 
reasons. Due to the general restrictive immigration policy, more and more immigrants applied for 
asylum, as this was the only ground for which this restrictive policy did not apply. This increase 
in the number of asylum applications led to an increase in the length of the asylum procedure and, 
consequently, to an increase in the length of stay of asylum seekers in the territory. In its turn, this 
could result in a further increase in the number of asylum seekers. According to the government, this 
development not only generated administrative problems, but could also cause an undermining of the 
public acceptance of a generous asylum policy. In addition, it could harm the interests and social and 
economic chances of genuine refugees (Kamerstukken II, 1990/91, 21 975, no. 3, pp. 1-2).  

67 See section 2.2 above. 
68 Kamerstukken II, 1991/92, 22 146, no. 22; Kamerstukken II, 1991/92, 19 637, no. 82, p. 17; Holterman 

1993, p. 182.  
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form, the reception of asylum seekers under the new admittance and reception model of 
1992 can be illustrated as follows:
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trum, OC). All asylum seekers who had been granted entry into the Netherlands67 were accom-
modated in these centres until a first decision as to admissibility was made. This decision was to 
be taken within one month. Asylum seekers whose application was declared manifestly un-
founded, a decision that did not have suspensive effect, stayed at these examination and reception 
centres during the consideration of their appeal (in summary proceedings) against their intended 
expulsion. Other asylum seekers, who were likely going to stay in the Netherlands for a longer 
period of time, were transferred to an asylum seekers centre (asielzoekerscentrum, AZC) and later 
on, the aim being after a half year at maximum, to municipal accommodation.68 In diagram form, 
the reception of asylum seekers under the new admittance and reception model of 1992 can be 
illustrated as follows:

By the end of 1993, another ‘emergency situation’ regarding the reception of asylum seekers had 
arisen. Again, this situation was caused by an increased number of asylum seekers, an unsatisfac-
tory number of asylum seekers moving from central reception centres to municipal housing and 
an unsatisfactory number of asylum seekers whose application had been granted moving from 
municipal accommodation to regular housing. As a result, the capacity of the central reception 
centres was having to be constantly enlarged. The government was therefore of the opinion that it 
had to find a structural solution for the reception of asylum seekers. 69 This solution was found in 
a sharp division of responsibilities. Henceforth, the central government was responsible for the 
reception of all asylum seekers and municipalities were only responsible for housing asylum 

67 See section 2.2 above.
68 Kamerstukken II, 1991/92, 22 146, no. 22; Kamerstukken II, 1991/92, 19 637, no. 82, p. 17; Holterman 1993, p. 
182. 
69 Kamerstukken II, 1993/94, 19 637, no. 90. 

Examination and reception 
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By the end of 1993, another ‘emergency situation’ regarding the reception of asylum 
seekers had arisen. Again, this situation was caused by an increased number of asylum 
seekers, an unsatisfactory number of asylum seekers moving from central reception 
centres to municipal housing and an unsatisfactory number of asylum seekers whose 
application had been granted moving from municipal accommodation to regular 
housing. As a result, the capacity of the central reception centres was having to be 
constantly enlarged. The government was therefore of the opinion that it had to find a 
structural solution for the reception of asylum seekers. 69 This solution was found in a 
sharp division of responsibilities. Henceforth, the central government was responsible 
for the reception of all asylum seekers and municipalities were only responsible for 
housing asylum seekers whose application had been granted.70 As from 1 January 1996 
no new asylum seekers were transferred from asylum seekers centres to municipal 
housing facilities.71 An important precondition formulated by the government for the 
functioning of this new division of responsibilities was that the duration of the asylum 
procedure should be reduced, to about seven months.72

2.3.4 Change in political responsibility and applicable rules

As from the coming into force of the policy on the reception of all asylum seekers in 
1987, the Minister for Welfare, Health and Cultural Affairs was the responsible member 
of government for this policy. In 1992 it was decided to establish an autonomous 

69 Kamerstukken II, 1993/94, 19 637, no. 90. 
70 Kamerstukken II, 1993/94, 19 637, no. 91. 
71 Explanation to Rva 1997, Stcrt. 1997, no. 246, p. 12. 
72 Kamerstukken II, 1993/94, 19 637, no. 91. 
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administrative agency charged with the central reception of asylum seekers. This agency 
was to henceforth deal with finding enough reception centres for asylum seekers, the 
management of these centres, the placement and distribution of asylum seekers over 
these centres, financing, medical facilities for asylum seekers and immaterial reception 
conditions for asylum seekers.73 On 1 July 1994 the Central Agency for the Reception 
of Asylum Seekers (Centraal Orgaan opvang asielzoekers, COA) was established by 
law.74 The Minister of Welfare, Health and Cultural Affairs remained responsible for the 
policy on the reception of asylum seekers in general and for the arrangements between 
the central government and the municipalities.75 

In 1994 the ministerial responsibility for the reception of asylum seekers changed. 
As from August 1994 the Minister of Justice became responsible for the reception of 
asylum seekers, instead of the Minister of Welfare, Health and Cultural Affairs.76 From 
then on, the reception of asylum seekers formed part of the alien affairs portfolio.77 

In the course of the subsequent years, the applicable regulation for the reception of 
asylum seekers was replaced a number of times by a new regulation. In 1994 the 
Minister of Welfare, Health and Cultural Affairs had laid down the Regulation on the 
provisions for asylum seekers and other categories of aliens (Regeling verstrekkingen 
asielzoekers en andere categorieën vreemdelingen, Rva) on the basis of Article 12 of 
the Act on the Central Agency for the Reception of Asylum Seekers.78 This regulation 
was identical to the first two chapters of the ROA. In 1997 the Ministry of Justice 
replaced the Rva by the Rva 199779 and in 2005 this regulation was replaced by the Rva 
2005.80 

73 Kamerstukken II, 1991/92,  19 637, no. 82, p. 18. 
74 Article 2 of the Act on the Central Agency for the Reception of Asylum Seekers (Wet Centraal Orgaan 

opvang asielzoekers), Stcrt. 1994, 140. 
75 Kamerstukken II, 1991/92,  19 637, no. 82, p. 18. 
76 Royal Decree of 5 September 1994, Stb 1994, no. 682. 
77 From July 2002 until February 2007 the Minister for Alien Affairs and Integration was the competent 

minister for the reception of asylum seekers, within the Ministry of Justice. In October 2010 depart-
mental reorganization took place and the area of alien affairs was transferred from the Ministry of 
Justice to the Ministry of the Interior and Kingdom Relations (Royal Decree of 14 October 2010, 
Stcrt 2010, no. 16527). The alien affairs portfolio, including the reception of asylum seekers, became 
the responsibility of the Minister for Immigration and Asylum within the Ministry of the Interior and 
Kingdom Relations. 

78 Stcrt. 1994, 140.
79 Stcrt. 1997, no. 246, p. 12. 
80 Stcrt. 2005, no. 24, p. 17. 
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In 1998 the Benefit Entitlement (Residence Status) Act (Koppelingswet, literally 
‘Linkage Act’)81 was adopted, which amended the Aliens Act and various social 
security acts. This act ‘linked’ the eligibility for social security benefits to the residence 
status of aliens. As from the entry into force of this act, the Aliens Act provided that 
illegal aliens were not entitled to social security benefits and other public benefits 
issued by administrative authorities. An exception to this only existed with regard 
to benefits related to education, medical care, the prevention of situations that would 
jeopardize public health and to legal assistance.82 With regard to aliens with some kind 
of legal permission to be present (rechtmatig verblijf), the Aliens Act provides that their 
entitlement to social security benefits depends on their type of residence status.83 Only 
aliens who are already fully admitted, i.e. primarily aliens in possession of a residence 
permit or aliens whose lawful residence is based on EU law, are eligible for social 
security benefits without further restrictions. Aliens who are still in a legal procedure 
for admission into the Netherlands are only entitled to benefits if they are eligible 
according to the Act on the Central Agency for the Reception of Asylum Seekers or 
pursuant to some other explicit legal provision. 

The objective of the Benefit Entitlement (Residence Status) Act as laid down in the 
Explanatory Memorandum was twofold. On the one hand, it was to prevent illegal 
aliens being enabled to continue their unlawful stay. On the other hand, it was to prevent 
aliens who were not (yet) admitted to the Netherlands getting ‘a semblance of complete 
legality’, which would make it more difficult to expel them.84

The introduction of the Benefit Entitlement (Residence Status) Act changed the 
character of the Rva. From the coming into force of the Benefit Entitlement (Residence 
Status) Act, asylum seekers were excluded from general social assistance on the basis 
of their uncertain residence status, as laid down in the Aliens Act, and no longer because 
the Rva could be seen as a sufficient and suitable prior-ranking benefit scheme within 
the framework of the Social Assistance Act. 

2.3.5 Concluding remarks

In the relatively short period between 1985 and the mid-nineties, the policy on the 
reception of asylum seekers in the Netherlands changed in a number of important ways. 
The most important change was the exclusion of all asylum seekers from eligibility for 

81 Wet van 26/03/1998 tot wijziging van de Vreemdelingenwet en enige andere wetten teneinde de aan-
spraak van vreemdelingen jegens bestuursorganen op verstrekkingen, voorzieningen, uitkeringen, 
ontheffingen en vergunningen te koppelen aan het rechtmatig verblijf van de vreemdeling in Neder-
land, Stb 1998, 203.

82 See Article 10 Aliens Act 2000. 
83 See Article 11 Aliens Act 2000. 
84 Kamerstukken II, 1994/95, 24 233, no. 3, pp. 1-2.
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general social assistance benefits and the realization of a special benefits scheme for 
asylum seekers in 1987. The reason for this exclusion was twofold. On the one hand, 
the central government was pressured by the municipalities to regulate accommodation 
for asylum seekers, because the municipalities were confronted with large numbers of 
asylum seekers within their jurisdiction living in miserable accommodation. On the 
other hand, the government was (eventually) under the impression that the eligibility for 
general social assistance benefits could attract more asylum seekers to the Netherlands 
and wanted to end this ‘honey pot effect’ as soon as possible. 

Another important change that took place in this period was the shift from reception 
in primarily small-scale accommodation under the responsibility of municipalities to 
reception in large-scale reception centres under the sole responsibility of the central 
government. Although the government had indicated several times that a lengthy stay in 
large-scale reception centres was undesirable, the problems with respect to the capacity 
of the reception centres, partly due to unwillingness of municipalities to cooperate in 
the reception of asylum seekers by providing enough accommodation places, seem 
to have been the decisive factor for the shift towards accommodation of all asylum 
seekers in large-scale reception centres.

A final important change that needs to be mentioned here is the transfer of the policy of 
the reception of asylum seekers from the welfare portfolio to the alien affairs portfolio 
in 1994. In the same period, the Benefit Entitlement (Residence Status) Act changed 
the character of the exclusion of asylum seekers from general social assistance benefits. 
Whereas this exclusion was initially based on the realization of a ‘prior-ranking benefits 
scheme’ in the framework of the Social Assistance Act, since 1998 this exclusion has 
been primarily based on the uncertain residence status of asylum seekers. Both changes 
indicate a shift from considering the policy on the reception of asylum seekers to be an 
aspect of welfare policy towards viewing it as an aspect of the aliens policy.    

2.4 Various aspects of the provision of benefits in reception centres

2.4.1 Introduction

The previous section described the development of the current system of reception 
of asylum seekers in the Netherlands, characterized by accommodation in large-scale 
reception centres, provision of benefits in kind and full responsibility of the central 
government. This section will examine a number of relevant aspects of this system. 
First of all, attention will be paid to the denial of reception benefits to a number of 
categories of asylum seekers that has occurred in the course of the years. Subsequently, 
the nature and quality of the benefits provided to asylum seekers will be examined. 
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The next subsection will focus on the possibilities for reduction and withdrawal of 
reception benefits. Finally, the duration and end of eligibility for reception benefits will 
be examined. Also, attention will be paid to relevant changes regarding these aspects 
that have taken place over the course of the years.

2.4.2 Denial and ‘re-providing’ of reception benefits 

Over the years, important categories of asylum seekers have been denied reception 
benefits in the Netherlands.85 All these categories were eventually once again provided 
with reception benefits. This subsection will describe these categories and examine the 
reasons that have been put forward for the denial and re-providing of reception benefits. 

Application centres
In 1994  two ‘application centres’ (aanmeldcentra) were established. These centres had 
to serve as ‘floodgates’ for the overcrowded reception centres by shifting applications 
with little prospect of success and those likely to succeed. Since the opening of these 
centres, all asylum seekers have had to apply for asylum and undergo their first 
interviews in one of the application centres. If no decision on the application could 
be taken within 24 hours, asylum seekers were transferred to and accommodated in 
examination and reception centres. If, however, it was possible to reject the application 
within 24 hours in an application centre, asylum seekers were not entitled to further 
accommodation during appeal procedures against the rejection.86 Although these 
asylum seekers were allowed to await their request for a stay of execution of their 
expulsion in the Netherlands, they were not entitled to governmental benefits and had 
to fend for themselves during this period. The expectation was that many such asylum 
seekers would leave the country.87 In January 1996 an application centre was established 
at Schiphol Airport as well. In this centre the asylum applications were examined of 
asylum seekers whose entry into the Netherlands had been refused. This centre was a 
closed (detention) centre, unlike the other application centres throughout the country.88

85 As from the entry into force of the Rva 1997, the Minister was given the possibility in the case of 
emergency as regards reception capacity of authorizing COA to deny certain categories of asylum 
seekers the entitlement to reception benefits. This possibility was to be used with restraint, according 
to the Explanatory Memorandum (Stcrt. 1997, no. 246, p. 7). 

86 Kamerstukken II, 1993/94, 19 637, no. 104, pp. 2-3. 
87 Kamerstukken II, 1993/94, 19 637, no. 109, p. 10. 
88 However, at the other application centres as well, asylum seekers were obliged to be present in a 

closed waiting room during the whole day. Initially, there was no possibility for asylum seekers to 
leave these centres. If an asylum seeker did leave the centre, his asylum application was rejected. The 
Court of Appeals of the Hague decided that this amounted to depravation of liberty, for which no legal 
basis was available (31 October 2002, LJN:AE9573). In reaction to this judgment, it became possible 
for asylum seekers to leave the application centre during the night (between 10 p.m. and 7.30 a.m.) or 
earlier, if their presence was no longer necessary for the examination of their application. In addition, 
asylum applications would no longer be rejected based on the sole fact that the asylum seeker had left 
the application centre (Kamerstukken II, 2002/03, 19 637, no. 708). 



55

2. Reception of asylum seekers in the Netherlands

The reception during the asylum procedure in the Netherlands as from 1994 can 
consequently be represented as follows:89 
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The reception during the asylum procedure in the Netherlands as from 1994 can consequently be 
represented as follows89:

The government put forward as reason for the introduction of application centres that in this way 
reception centres would be reserved for asylum seekers with a reasonable claim to asylum; all 
others, such as ‘asylum tourists’, would be barred from the expensive provision of reception.90 In 
addition to this budgetary argument for the denial of reception benefits for asylum seekers whose 
application has been rejected in an application centre, it was also argued that the advanced system 
of reception conditions in the Netherlands might attract more asylum seekers. Hence, it was 
important to reserve these benefits for ‘genuine’ asylum seekers.91 An explicit aim of the intro-
duction of an accelerated procedure at application centres and the denial of reception benefits to 
asylum seekers whose application had been rejected in such centres was therefore to drive back 
the number of asylum applications lodged in the Netherlands.92 Hence, although the government 

89 Since 1 January 2005, the distinction between examination and reception centres and asylum seekers centres has 
ceased to exist. Since then a distinction is made between orientation centres and return centres. Asylum seekers who 
had not yet received a decision on their application were accommodated in orientation centres, and asylum seekers 
whose application had been rejected were transferred to return centres. The benefits provided in both centres were 
the same, but in return centres, more programmes aimed at (voluntary) repatriation were offered to asylum seekers 
(Kamerstukken II, 2004/05, 19 637, no. 885). 
90 Kamerstukken II 1993-94, 19637, no. 109, p. 7.
91 Kamerstukken II, 1993/94, 19 637, no. 109, p. 7. 
92 See for example: Kamerstukken II, 1993/94, 19 637, no. 104, p. 1; Kamerstukken II, 1994/95, 19 637, no 115, p. 1. 
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The government put forward as reason for the introduction of application centres that 
in this way reception centres would be reserved for asylum seekers with a reasonable 
claim to asylum; all others, such as ‘asylum tourists’, would be barred from the 
expensive provision of reception.90 In addition to this budgetary argument for the denial 
of reception benefits for asylum seekers whose application has been rejected in an 
application centre, it was also argued that the advanced system of reception conditions 
in the Netherlands might attract more asylum seekers. Hence, it was important to reserve 
these benefits for ‘genuine’ asylum seekers.91 An explicit aim of the introduction of 
an accelerated procedure at application centres and the denial of reception benefits 
to asylum seekers whose application had been rejected in such centres was therefore 
to drive back the number of asylum applications lodged in the Netherlands.92 Hence, 
although the government also stated that by refusing reception benefits it would lose 
its grip on the asylum seekers concerned, which could subsequently hinder their 

89 Since 1 January 2005, the distinction between examination and reception centres and asylum seekers 
centres has ceased to exist. Since then a distinction is made between orientation centres and return 
centres. Asylum seekers who had not yet received a decision on their application were accommodated 
in orientation centres, and asylum seekers whose application had been rejected were transferred to 
return centres. The benefits provided in both centres were the same, but in return centres, more pro-
grammes aimed at (voluntary) repatriation were offered to asylum seekers (Kamerstukken II, 2004/05, 
19 637, no. 885). 

90 Kamerstukken II 1993-94, 19637, no. 109, p. 7.
91 Kamerstukken II, 1993/94, 19 637, no. 109, p. 7. 
92 See for example: Kamerstukken II, 1993/94, 19 637, no. 104, p. 1; Kamerstukken II, 1994/95, 19 637, 

no 115, p. 1. 
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expulsion after the appeal procedure, it was decided to deny governmental benefits in 
the Netherlands to this category of asylum seekers.93

In a letter to parliament of 9 October 1998 the Minister spoke of the increasing number 
of asylum seekers in terms of a ‘very worrisome development’94 In view of the expected 
increase in asylum applications in 1999,95 the expectation was that all governmental 
agencies active in asylum policy, such as COA, the Immigration and Naturalization 
Service and the courts, would become overloaded. In order to ease the pressure on these 
organizations in the short term, the Minister announced a number of measures that 
would have immediate effect. As one of the measures to be implemented immediately, 
the Minister mentioned the organization of a system of appointments for the application 
centres (with the exception of the application centre at Schiphol Airport). Henceforth, 
asylum seekers whose entry into the Netherlands had not been refused were only 
able to formally lodge their asylum application at an application centre after they had 
made an appointment to that end. As a result, it was possible to link the daily number 
of applications that were being examined at an application centre to the maximum 
processing capacity of that centre. In this way, it was prevented that asylum seekers 
with an unfounded application were transferred to reception centres solely due to 
capacity problems at the application centres. In the period between the statement of 
intention to apply for asylum and the official lodging of the asylum application on 
appointment, no regular reception benefits were provided. These asylum seekers 
were offered basic accommodation. This basic accommodation was called (later on) 
Temporary Emergency Reception (Tijdelijke Noodvoorziening, TNV) and was provided 
by COA. The TNV consisted of tents or a number of mobile homes where basic reception 
benefits were provided. This meant that as from 1998 asylum seekers who arrived in the 
Netherlands and made it known to the authorities that they wanted to apply for asylum 
could not immediately lodge an asylum application. They had to make an appointment 
to that end and in the meantime wait in a TNV.96 The relevant rules did not specify 
a maximum waiting period before the asylum application could be formally lodged. 

93 This change was only incorporated in the Rva in 1998, see Stcrt. 1998, no. 194, p. 7. 
94 Kamerstukken II, 1998/99, 19 637, no. 367. 
95 The expectation for 1999 was an influx of 60,000 – 67,000 asylum seekers (Kamerstukken II, 1998/99, 

19 637, no. 367, p. 1). From January until June 1998, the Netherlands received 14% of all asylum 
applications lodged in Europe (p. 3). At that time, most asylum seekers originated from Iraq and Af-
ghanistan (Kamerstukken II, 1998/99, 19 637, no. 394, p. 2).

96 Interestingly, the Minister stated explicitly that this system was not in violation of the Refugee Con-
vention, since this Convention did not include the obligation for states to start the examination of the 
asylum application at the moment an asylum seeker makes his intention to apply for asylum known to 
the authorities (Kamerstukken II, 1998/99, 19 637, no. 367, p. 13). 
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Hence, asylum seekers sometimes had to wait several weeks or months in a TNV before 
they could lodge their application and be transferred to application centres.97 

As from 1 January 1999 the accelerated procedure at the application centres has been 
extended from 24 to 48 hours.98 The aim was to increase the output of this procedure, 
i.e. to be able to reject more asylum applications at application centres, as a result of 
which fewer asylum seekers would be eligible for reception benefits. At that time, due 
to the high number of asylum seekers, only 2% of the applications could be rejected at 
the application centres.99 

During the accelerated asylum procedure, which took about five working days,100 asylum 
seekers stayed at application centres. These centres fell under the responsibility of the 
Immigration and Naturalization Service (not COA). The regulation on the reception of 
asylum seekers (Rva) did not apply to the reception of asylum seekers at application 
centres. Hence, there were no legal regulations concerning the rights of asylum seekers 
during this stage of the procedure.101 In 2001 the Nationale Ombudsman conducted an 
investigation into the living conditions of asylum seekers in application centres. He 
concluded that they did not receive enough rest, privacy and sanitary facilities and that 
justice was not being done to their human dignity. Asylum seekers (and their children) 
had to stay the entire day in large waiting rooms without comfortable furniture, the 

97 In 2008 the average stay at a TNV was 60 days. As TNVs were initially designed to be used for a stay 
of two to three weeks, the quality of the reception benefits was improved in 2008 (Kamerstukken II, 
2008/09, 31 792-VI, no. 2, p. 11-12). On 1 July 2009 the average stay at a TNV was 43 days, and on 
1 July 2010 the average stay at a TNV was 17 days (Rapportage Vreemdelingenketen januari – juni 
2010, bijlage bij Kamerstukken II, 2010/11, 19 637, no. 1361). Policy rules specified that asylum seek-
ers who were younger than six months and their parents as well as asylum seekers who were more than 
34 weeks pregnant would be admitted to application centres immediately. In addition, unaccompanied 
minor asylum seekers and asylum seekers who were in a medical emergency were admitted in applica-
tion centres with priority (TBV 2002/51, Stcrt. 11 December 2002, no. 239, p. 15). 

98 Kamerstukken II, 1998/99, 19 637, no. 367, p. 8.
99 Kamerstukken II, 1998/99, 19 637, no. 367, p. 8. 
100 The procedure took 24 and, later on, 48 ‘procedural hours’, which were defined as hours that are avail-

able for investigating the asylum application in an application centre, not including the hours from 10 
p.m. to 8 a.m. In 2004 this definition was changed into hours available for investigating asylum ap-
plications in application centres, not including the time between 6 p.m. and 8 a.m. and, except for the 
application centre at Schiphol, weekends and legal holidays (Ministerial Resolution of 11 November 
2004, Stb. 2004, 588). In practice, this meant that applications were dealt with in about five days at 
application centres. 

101 This was in violation of the EU Reception Conditions Directive, see Franssen, Larsson and Slingen-
berg 2007. 
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rooms smelled badly, there were not enough showers or other washing facilities and 
medical services were not adequately accessible.102   

Over the years, the procedure at the application centres became more important, as 
more and more asylum applications were dealt with at these centres. The percentage 
of asylum applications dealt with in the accelerated asylum procedure at application 
centres reached a peak of 50% in 2005.103 This means that a very substantial part of 
asylum seekers did not fall under the scope of the Rva and was not eligible for reception 
benefits during the appeal procedures, even though they were generally allowed to 
await the outcome of these procedures in the Netherlands.104

A lot of criticism has been voiced concerning the accelerated asylum procedure at 
the applications centres. It has been held that it is impossible to deal carefully with 
asylum applications in such a short time frame.105 Eventually, in July 2010, the 
accelerated procedure at application centres was amended and extended to eight days 
(with the option of extension to 14 days).106 This procedure is no longer viewed as 
an exception, but is called the ‘general asylum procedure’. With the introduction of 
this new asylum procedure, an obligatory rest- and preparation period of at least six 

102 De Nationale Ombudsman, Onderzoek ingevolge artikel 15 van de Wet nationale ombudsman naar 
de verblijfsomstandigheden van asielzoekers in de aanmeldcentra, 28 March 2001 (no. 2001/81). In 
response to this report, the government announced its intention to make some adaptations in the living 
conditions in application centres (letter of 28 June 2001 to the Nationale ombudsman, available at 
www.vluchtweb.nl). 

103 Annex to Kamerstukken II 2006/07, 19 637, no. 1134, p. 7. In 2004 and 2006 42% of the asylum ap-
plications were dealt with at application centres (Annex to Kamerstukken II 2004/05, 19637, no. 911, 
p. 6 and Annex to Kamerstukken II, 2006/07, 19 637, no. 1134, p. 7). In 2000 17% of all applications 
were dealt with in application centres and in 2001 22% of all applications (Annex to Kamerstukken II, 
2000/01, 19 637, no. 599 and annex to Kamerstukken II, 2001/02, 19 637, no. 652). This percentage 
was around 30% in 2007 (Annex to Kamerstukken II, 2007/08, 19 637, no. 1183, p. 10.  As from the 
end of 2004 applications could also be granted under the accelerated procedure at application centres 
(decision of the Minister for Alien Affairs and Integration of 1 December 2004, Stcrt. 2004, 234, p. 
13).

104 It is debatable whether this is in conformity with the EU Reception Conditions Directive. See section 
3.4; Franssen, Larsson and Slingenberg 2007; and the author’s case notes published in JV 2008/287 
and 2009/390.  

105 See for example: Human Rights Watch, Fleeting refuge: the triumph of efficiency over protection 
in Dutch asylum policy, New York 2003; A. Terlouw (ed.), Binnen 48 uur. Zorgvuldige behandeling 
van asielverzoeken?, Nijmegen: Wolf Legal Publishers 2003; Nederlands Juristen Comité voor de 
Mensenrechten, De AC-procedure: de Achilleshiel van het asielbeleid, Den Haag 2003; Adviescom-
missie voor Vreemdelingenzaken, Naar één snelle en zorgvuldige asielprocedure, Den Haag 2004; 
Slingenberg 2006; Commissie Evaluatie Vreemdelingenwet (Commissie Scheltema), Evaluatie 
Vreemdelingenwet 2000. De asielprocedure, Den Haag: Boom Juridische Uitgevers 2006.   

106 Amendment to Aliens Act 2000, Stb 2010, no. 202; amendment to Aliens Decree 2000, Stb 2010, no. 
244. 
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days prior to the general asylum procedure at the application centre was introduced.107 
Asylum seekers whose entry has not been refused henceforth have to report at the 
‘central reception centre’ (centrale ontvangstlocatie) run by COA, where they will 
receive accommodation.108 After three or four days,109 they are transferred to a ‘process 
reception centre’ (procesopvanglocatie) run by COA where they will stay during the 
remainder of the rest- en preparation period and during the general asylum procedure.110 
During the general asylum procedure, they are transported to the nearest application 
centre every day. If the application is not rejected in this general asylum procedure (i.e. 
if the application is granted or not yet decided upon), the asylum seeker is transferred 
to a general asylum seekers centre and the ‘extended asylum procedure’ applies. The 
expectation was that 60% of all asylum applications would be dealt with under this 
extended asylum procedure.111 

With the coming into force of this new asylum procedure, a number of important 
changes with regard to the reception of asylum seekers took place. Before July 2010, no 
legal rules regulated the reception benefits for asylum seekers during the procedure at 
the application centres and the waiting time before the start of this procedure. As from 
July 2010 the Rva 2005 is applicable during the rest- en preparation period and during 
the general asylum procedure.112 Hence, as from July 2010 the relevant regulation on 
the reception of asylum seekers applies again from the moment the asylum seeker 
makes his intention to apply for asylum known to the authorities. An important 
exception applies to asylum seekers who lodge a second or further asylum application. 
The obligatory rest- and preparation period does not apply to this category of asylum 

107 Amendment to Aliens Decree 2000, Stb 2010, no. 244. This rest- and preparation period does not ap-
ply to application centre Schiphol, as the facilities in the accommodation centre are not suited to such 
a long stay. In October 2011 the average length of the rest- and preparation period was four weeks 
(Annex to Kamerstukken II, 2011/12, 19 637, no. 1460, p. 10). 

108 This reception centre consists of a number of sheds and is very austere. According to the Dutch Coun-
cil for Refugees, the central reception centre is therefore not suited to a stay of more than two days 
(Letter of the Dutch Council for Refugees to parliament of 28 September 2010 (available at www.
vluchtweb.nl)

109 In March 2011 the average duration of the stay in the central reception centre was four days (Kamer-
stukken II, 2010/11, 19 637, no. 1403). 

110 Kamerstukken II, 2009/10, 19 637, no. 1351. 
111 Kamerstukken I, 2009/10, 31 994 no. G. From July until December 2010 51% of all asylum applica-

tions were dealt with under the extended asylum procedure (Annex to Kamerstukken II, 2010/11, 19 
637, no. 1413, p. 15). From January 2011 until July 2011, 46% of all asylum applications were dealt 
with under the extended asylum procedure (Annex to Kamerstukken II, 2011/12, 19 637, no. 1460, p. 
11). 

112 Amendment to Rva 2005, Stcrt 2010, no. 10189. The Rva 2005 is not applicable during the general 
asylum procedure at application centre Schiphol. Pursuant to Article 1(d) Rva 2005 ‘asylum seeker’ 
is defined for the purpose of this regulation as an alien who has not been deprived of his liberty and 
who has lodged an application for asylum. Asylum seekers staying at application centre Schiphol are 
deprived of their liberty, see section 2.2.
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seeker,113 as a result of which they are not entitled to reception benefits prior to the start 
of the general asylum procedure.114 In that case, the general asylum procedure will start 
as soon as possible.115

Another important change with regard to the reception of asylum seekers is that asylum 
seekers whose application has been rejected at an application centre continue to be 
eligible for reception benefits for 28 days. Hence, the end of eligibility for reception 
benefits is not linked to the end of the asylum procedure, but to the end of a four-week 
period.116 After discussions with representatives of the judiciary, the expectation was 
that in most cases a decision on the appeal could be delivered during these four weeks.117 
This means that as from 1 July 2010, most asylum seekers whose application has been 
rejected at an application centre are again entitled to reception benefits during their 
appeal procedure.118 As reason for this change, the Minister put forward that granting 
reception benefits during this four-week period would enable him to keep a firmer grip 
on asylum seekers. In official jargon, this ‘would benefit the return of the alien as he 
will be in the sights of the government and available for the procedure and, in the case 
of a rejection of the appeal, for preparation for departure’.119 

The eligibility for reception benefits during four weeks after the asylum application 
has been rejected at an application centre does not apply to asylum seekers whose 
second or further asylum application has been rejected at an application centre.120 This 
category of asylum seekers is therefore not entitled to reception benefits pending the 
appeal procedure. The aim of this exception was to prevent misuse or improper use of 
reception benefits through the lodging of a second or further asylum application.121  

113 Article 3.109(6) Aliens Decree 2000. The rest- and preparation period does not apply either to asylum 
seekers who endanger the public order or national security, who cause inconvenience to other persons 
living or working in a reception centre and to asylum seekers who have been deprived of their liberty. 

114 Article 3(3)(o) Rva 2005 in conjunction with Article 8(m) Aliens Act 2000. 
115 Aliens Circular 2000 C11/2.1. 
116 The reason for this was to ensure that the courts would deal with appeals against rejection of an ap-

plication in an application centre as soon as possible. In the case of a possible withdrawal of reception 
benefits after four weeks, there will be an urgent interest (spoedeisend belang) for the court to deal 
with the case as soon as possible (Kamerstukken II, 2008/09, 31 994, no. 3, p. 14).  

117 Kamerstukken I, 2009/10, 31 994 no. G. In the period from July – December 2010, in 80% of the cases 
that were rejected at the application centre, the judgment on appeal was delivered within four weeks 
after the rejection. (Kamerstukken II, 2010/11, 19 637, no. 1403).

118 If it is not possible to deliver the appeal within four weeks, asylum seekers may apply for extension of 
their entitlement to reception benefits in summary proceedings (Annex to Kamerstukken II, 2011/12, 
19 637, no. 1460, p. 14.). 

119 Kamerstukken II, 2008/09, 31 994, no. 3, p. 5; Kamerstukken I, 2009/10, 31 994 no. G.
120 Article 62(3) Aliens Act 2000 in conjunction with Article 5 Rva 2005. 
121 Kamerstukken II, 2008/09, 31 994, no. 3, p. 14.
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The reception during the asylum procedure (as regards first asylum applications) as 
from 1 July 2010 can therefore be represented as follows:
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The eligibility for reception benefits during four weeks after the asylum application has been 
rejected at an application centre does not apply to asylum seekers whose second or further asylum 
application has been rejected at an application centre.120 This category of asylum seekers is there-
fore not entitled to reception benefits pending the appeal procedure. The aim of this exception 
was to prevent misuse or improper use of reception benefits through the lodging of a second or 
further asylum application.121

The reception during the asylum procedure (as regards first asylum applications) as from 1 July 
2010 can therefore be represented as follows:

In brief, between 1994 and 2010 asylum seekers whose application had been rejected at an appli-
cation centre were excluded from reception benefits pending their appeal procedure. As from July 
2010 asylum seekers whose application has been rejected at an application centre continue to be 
eligible for reception benefits for four weeks. The decision on their appeal will usually be taken 
within this four-week period. Between 1998 and 2010 asylum seekers who had made their inten-
tion to apply for asylum known to the authorities and who were awaiting the start of the asylum 

120 Article 62(3) Aliens Act 2000 in conjunction with Article 5 Rva 2005.
121 Kamerstukken II, 2008/09, 31 994, no. 3, p. 14.
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In brief, between 1994 and 2010 asylum seekers whose application had been rejected 
at an application centre were excluded from reception benefits pending their appeal 
procedure. As from July 2010 asylum seekers whose application has been rejected at 
an application centre continue to be eligible for reception benefits for four weeks. The 
decision on their appeal will usually be taken within this four-week period. Between 
1998 and 2010 asylum seekers who had made their intention to apply for asylum 
known to the authorities and who were awaiting the start of the asylum procedure at the 
application centre were not entitled to reception benefits on the basis of the Rva 2005. 
They were accommodated in a basic kind of emergency reception during this waiting 
period. As from July 2010 they are once again eligible for reception benefits on the 
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basis of the Rva 2005 as from the moment they report at the central reception centre. 
These two important changes do not apply to asylum seekers who lodge a second or 
further asylum application.  

‘Dublin claimants’
Another category of asylum seeker that has been denied reception benefits are those 
known as ‘Dublin claimants’. Dublin-claimants are asylum seekers on behalf of whom 
it has been established during the procedure at the application centre that a request 
will be filed to another state to take charge of the asylum application on the basis of 
the Dublin Convention.122 In October 1998 the Minister announced that this category 
of asylum seeker would henceforth be denied reception benefits.123 If such a request 
was filed after the procedure at the application centre, the reception benefits already 
provided to the asylum seeker would be withdrawn. The asylum seeker would only 
become eligible for reception benefits if the other state did not grant the request.124 
Consequently, asylum seekers on behalf of whom a request was filed that was not 
yet granted were, despite the fact that they were allowed to await the outcome of 
this procedure in the Netherlands, no longer eligible for governmental benefits. This 
procedure could take quite a long time, as the request to the other state had to be filed 
within six months after the asylum application had been lodged and the other state had 
three months to decide on this request.125 In addition, the asylum seeker could lodge 
an appeal against the rejection of his asylum application on the ground that another 
state was responsible for the examination, which might have suspensive effect. During 
the parliamentary discussions about this measure, the Minister promised to, as an 
exception, provide reception benefits to this category of asylum seeker in the case of 
very urgent humanitarian circumstances.126 

The reason for introducing this measure was the problematic situation with regard to 
capacity at COA.127 However, in a letter of 15 June 2001 to parliament, the Minister 
indicated another reason for denying reception benefits to this category of asylum 
seeker. The denial of reception benefits to Dublin claimants also aimed to prevent 
asylum seekers from travelling to the Netherlands after they had lodged an asylum 

122 Convention determining the State responsible for examining applications for asylum lodged in one of 
the Member States of the European Communities, Dublin, 15 June 1990 ((97/C 254/01). 

123 Kamerstukken II, 1998/99, 19 637, no. 367. 
124 See amendment to Rva 1997, Stcrt. 1998, no. 194, p. 7. 
125 Article 11 of the Dublin Convention. 
126 Handelingen II, 1998/99, no. 15, p. 920-927. This has been laid down in policy rules, see TBV 1999/11, 

Stcrt. 1999, no. 120, p. 26. 
127 Kamerstukken II, 1998/99, 19 637, no. 367. On 1 January 1998 37,700 out of 38,000 available recep-

tion places were occupied. On 1 November 1998 about 45,000 people were staying in COA reception 
centres (Kamerstukken II, 1998/99, 19 637, no. 394, p. 9).  
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application in party to the Dublin Convention or had the opportunity to do so, according 
to the Minister.128 

There has been a lot of debate in parliament about the denial of reception benefits 
to Dublin claimants.129 The Association of Netherlands Municipalities (Vereniging 
Nederlandse Gemeenten) has also criticized this denial on different occasions130, as 
their cities and towns were confronted with asylum seekers who were allowed to remain 
in the Netherlands, but were not eligible for any kind of governmental benefits. Many 
municipalities organised emergency reception facilities for this category of asylum 
seeker.131 In 2002 parliament adopted a motion on again providing reception benefits 
to ‘Dublin claimants’. The government decided to implement this motion, also because 
the draft EU Reception Conditions Directive did not include the possibility to withhold 
reception benefits to Dublin claimants.132 Hence, as from 2002 reception benefits are no 
longer denied to Dublin claimants. 

Asylum seekers who lodge a second or further application
As from the entry into force of the Rva 1997 in 1997, asylum seekers who lodged 
a second or further asylum application (‘subsequent applicants’) have been denied 
reception benefits if this claim was rejected on the ground that it was inadmissible 
or manifestly unfounded. The aim of this provision was to decrease the number of 
second or further applications lodged for the sole reason of extending their permission 
to remain in the Netherlands.133

In his letter to parliament of 9 October 1998, the Minister announced his intention to 
deny reception benefits to all asylum seekers who lodged a second or further asylum 
application, even if this application was not found to be inadmissible or manifestly 
unfounded.134 Also with regard to this category of asylum seeker, the Minister promised 
to, as an exception, provide reception benefits to these asylum seekers in the case of 

128 Kamerstukken II, 2000/01, 19 637, no. 594, p. 2. 
129 See for example Handelingen II, 1998/99, no. 26, pp. 1751-1766; Handelingen II, 2002, no. 65; Kam-

erstukken II, 2001/02, 19 637 and 27 557, no. 664. There has also been some case law on this matter, 
but the denial of reception benefits was generally not found to be in violation of international law. 
See for example President of District Court Arnhem 16 November 1998, JV 1998/224 (the President 
held that the denial of reception benefits was not ‘undisputable and unambiguous’ in violation of the 
principle of equal treatment as laid down in various provisions in international human rights law); 
District Court s-Gravenhage 6 September 2000, JV 2000/224 (the Court ruled that provisions of the 
International Covenant on Social, Economic and Cultural Rights did not have direct effect); and Su-
preme Court 1 February 2002, LJN: AD6622 (the Court held that Turkish asylum seekers did not have 
‘ lawful residence’ in the Netherlands in the sense of the European Convention on Social and Medical 
Assistance, see further section 6.4.3). 

130 Kamerstukken II, 2000/01, 19 637, no. 594, p. 4; Pluymen 2008, pp. 152-164. 
131 See Pluymen 2008, pp. 231-286. 
132 Amendment to Rva 1997, Stcrt 2002, no. 223, p. 15. Kamerstukken II, 2002/03, 19 637, no. 684. 
133 Kamerstukken II, 1997/98, 19 637, no. 305, p. 2. 
134 Kamerstukken II, 1998/99, 19 637, no. 367. 
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very urgent humanitarian circumstances.135 Besides the emergency situation concerning 
the capacity at COA, the Minister indicated that this denial also aimed to motivate 
asylum seekers to bring forward all relevant facts and circumstances at the beginning 
of the first asylum procedure.136

The debate in parliament and the objections of the Association of Netherlands 
Municipalities with regard to the denial of reception benefits to Dublin claimants as 
mentioned above also applied to the denial of reception benefits to asylum seekers who 
had lodged a second or further application.137 However, only in September 2005 did the 
Minister announce his intention to again provide subsequent applicants with reception 
benefits.138 The reason put forward for this re-providing was twofold. First, the Minister 
submitted that it was an undesirable double signal that such asylum seekers were 
allowed to remain in the Netherlands during the examination of their application, but 
were denied access to any kind of governmental benefits. As the number of new asylum 
applications had substantially decreased as compared to 1998, it was possible now to 
reject evidently hopeless or manifestly unfounded applications at the application centres, 
as a result of which no eligibility for reception benefits would arise for these asylum 
seekers. Asylum seekers whose second or further application could not be rejected at 
an application centre are allowed to await the outcome of the examination of their 
application in the Netherlands and should therefore be eligible for reception benefits.139 
A second reason put forward by the Minister for again providing reception benefits to 
this category of asylum seekers was to end the situation in which subsequent applicants 
were not within the purview of the government. This situation should be ended ‘so that 
the asylum seeker is aware of his prospects and of the consequences of the decision on 
his asylum application’.140 As from 1 January 2006 asylum applications who lodge a 
second or further asylum application that could not be rejected at an application centre 
became eligible for reception benefits again.141 However, these asylum seekers were not 
eligible for accommodation in a TNV before the start of the procedure at an application 
centre, ‘as this could lead to a cycle of application and rejection with a continuing right 
to reception benefits’.142 As has been stated above, with the coming into force of the 

135 Handelingen II, 1998/99, no. 15, pp. 920-927. This has been laid down in policy rules, see TBV 
1999/11, Stcrt. 1999, no. 120, p. 26. 

136 Kamerstukken II, 2000/01, 19 637, no. 594, p. 2.
137 Again, appeals lodged against this denial were generally unsuccessful. See for example President of 

District Court ‘s-Gravenhage 22 October 1999, JV 1999/302 (the President ruled that the denial of 
reception benefits to a stateless asylum seeker did not violate the Convention relating to the status 
of stateless persons) and President of District Court Haarlem 20 January 2006, JV 2006/142 (the 
President ruled that the denial of reception benefits to asylum seekers who lodge a second or further 
application was not in violation with the EU Reception Conditions Directive).  

138 Kamerstukken II, 2004/05, 19 637, no. 965. 
139 Kamerstukken II, 2004/05, 19 637, no. 965. 
140 Kamerstukken II, 2005/06, 19 637, no. 991. 
141 Amendment to Rva 2005, Stcrt 2006, no. 177, p. 7. 
142 Kamerstukken II, 2005/06, 19 637, no. 991. 
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new asylum procedure in July 2010, asylum seekers who lodge a second or further 
asylum application are still denied reception benefits in the period before the official 
start of the asylum procedure. In addition, contrary to asylum seekers who lodge a first 
asylum application, asylum seekers making subsequent applications are not entitled to 
reception benefits if their application has been rejected at an application centre. 

Concluding remarks
Over the course of the years, a significant number of categories of asylum seekers have 
been denied reception benefits in the Netherlands. These categories include asylum 
seekers whose application has been rejected at an application centre, Dublin claimants 
and subsequent applicants. In addition, asylum seekers who were awaiting the official 
start of the asylum procedure have been denied eligibility for reception benefits based 
on the relevant regulation and have been provided with basic accommodation instead. 
Eventually, all these categories have again become eligible for reception benefits. 
However, subsequent applications are still denied reception benefits in the period prior 
to the procedure at the application centre and once the application is rejected at an 
application centre.

The reasons stated by the government for denying reception benefits can be divided 
into two categories. The first category concerns practical reasons, such as reasons that 
were related to the shortage of capacity at COA and budgetary arguments. The second 
category concerns reasons related to aliens policy. By denying reception benefits, the 
government tried to prevent a further increase in asylum applications and possible 
misuse of the asylum procedure. However, arguments related to alien policy could also 
work the other way around. Later on, re-providing reception benefits was often justified 
by the government by submitting that this would enable the government to keep a firmer 
grip on asylum seekers and to facilitate the repatriation of rejected asylum seekers. 

2.4.3 Nature and level of the benefits for asylum seekers

Introduction
This section will discuss the nature and level of the benefits provided to asylum seekers 
under the special regulation for the reception of asylum seekers. Asylum seekers who 
are living in reception centres have generally been entitled to:
- Accommodation in kind;
- Food in kind (sometimes);
- A weekly financial allowance; 
- A one-off allowance for clothing;
- Recreational and educational activities;
- Medical insurance; 
- Third-party insurance; and
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- Payment of exceptional costs.143

In the following three subsections, the provision of accommodation, the weekly financial 
allowance and medical insurance will be examined more closely. Attention will also be 
paid to changes that have taken place over the years as regards these specific benefits. 

Accommodation 
As from 1996 all asylum seekers who have been granted entry into the Netherlands 
are accommodated by COA in (primarily) large-scale reception centres. Such centres 
can be quite different from one another. Some centres are established in old barracks 
or air bases, whereas other centres use mobile homes, prefab units or flats.144 Some 
centres are located near a village or town, although most centres are located in a more 
isolated, remote place.145 Also, the size of the personal space for asylum seekers differs 
from centre to centre, as well as the number of persons sharing kitchen and bathroom 
facilities.146 According to norms established by COA, bedrooms should be for no 
more than four people; at least 5 square meters should be available per person; and 
per eight persons there should be one toilet, shower and washbasin.147 Accordingly, in 
most centres asylum seekers share bedrooms and facilities with other members of their 
family and/or with other asylum seekers. Research shows that the lack of privacy can 
be rather problematic, especially combined with the (often) long duration of the stay 
in this kind of accommodation.148 In response to a recommendation to investigate the 
possibilities to accommodate families with children as soon as possible in ‘normal’ 
houses, the Minister indicated, however, that to admit asylum seekers into society is 
undesirable, since this could raise false expectations regarding the possibility to stay in 
the Netherlands.149 Other problematic aspects of reception centres identified in research 
are the poor constructional quality of some reception centres, the isolated location of 
many reception centres, the bad hygienic circumstances in kitchens and bathrooms and 
the lack of autonomy for persons living in reception centres.150 Most reception centres 
are provided with sound fencing and control at the entrance.151 Accordingly, some 
asylum seekers associate reception centres with prisons.152 

143 Article 24(2) ROA; Article 5 Rva 1997; Article 9 Rva 2005. 
144 Kloosterboer 2009, p. 29. 
145 Kloosterboer 2009, p. 29; Robinson, Andersson and Musterd 2003, p. 48. 
146 Kloosterboer 2009, p. 29. 
147 Kloosterboer 2009, p. 29. 
148 Geuijen 1998; Van der Horst 2004; Kloosterboer 2009; STEPS, The conditions in centres for third 

country national (detention camps, open centres as well as transit centres and transit zones) with 
a particular focus on provisions and facilities for persons with special needs in the 25 EU member 
states, December 2007, p. 126.

149 Annex to Kamerstukken II, 2010/11, 19 637, no. 1406. 
150 Kloosterboer 2009; Van der Horst 2004.  
151 Kamerstukken II, 1991/92, 22 146, no. 32, p. 2; Kloosterboer 2009, p. 29.  
152 Geuijen 1998. 
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The ROA and the subsequent regulations all provide that asylum seekers are only 
entitled to other benefits, such as the financial allowance and medical insurance, if 
they make use of the accommodation provided in a reception centre.153 Only under 
very special circumstances can COA deviate from this rule.154 COA decides in which 
reception centre asylum seekers are accommodated. In addition, COA is authorized to 
transfer asylum seekers to another reception centre.155 In practice, asylum seekers are 
often transferred from one reception centre to the other, due to being in different stages 
of the asylum procedure and due to closure of reception centres.156

The introduction of the new admittance and reception model in 1992 (see above) was 
coupled with the introduction of provisions on control and supervision over asylum 
seekers’ accessibility and presence during the asylum procedure. These provisions 
served to make an efficient examination of asylum applications possible, by creating 
governmental power to obligate asylum seekers to be present at, for example, a reception 
centre for a certain period of time.157 This power is used to make sure that an asylum 
seeker is present when the asylum interview is scheduled or other important aspects of 
the asylum procedure take place for which presence of the asylum seeker is necessary.158 
Especially in (the former) examination and reception centres and application centres 
asylum seekers are obliged to be present continuously.

Financial allowance
With the entry into force of the Rva 1997, the level of the financial allowance for 
asylum seekers was changed. This level became subject to the age of the asylum seeker 
and his or her family situation. Under the ROA and Rva, all asylum seekers received the 

153 Article 24(4) ROA, Article 10(1) Rva 1997 and Article 13(1) Rva 2005. 
154 From April 1998 until June 2002 a general exception to this rule applied, due to the emergency situa-

tion as regards capacity at COA. During that period it was possible for asylum seekers, on a voluntary 
basis, to find their own accommodation while they were eligible for the other benefits laid down in 
the Rva 1997. These asylum seekers received an extra financial allowance for accommodation (Stcrt 
1998, no. 67, p. 7). 

155 Article 7(1) Rva 1997 and Article 11(1) Rva 2005. 
156 The foregoing sections showed that in the period between 1994 and 2005, asylum seekers first had 

to stay in TNVs. After a couple of days or weeks, they were transferred to an application centre. If 
their application was not rejected at an application centre, they were transferred to an examination 
and reception centre and later on, to an asylum seekers centre. In the period between 2005 and 2010 
asylum seekers were accommodated, after their stay in TNVs and subsequently application centres, in 
‘orientation centres’ if their asylum application has not been rejected, and were transferred to ‘return 
centres’ once their application had been rejected and an appeal had been lodged. As from 1 July 2010 
asylum seekers are accommodated in a ‘central reception centre’ during the first three or four days, 
after which they are transferred to a ‘process reception centre’ for the next couple of days. Once the 
procedure at the application centre ends, they are transferred to a general asylum seekers centre for 
the remainder of the asylum procedure. Besides these transfers based on different stages of the asylum 
procedure, asylum seekers are often transferred due to closure of centres (cf. Kloosterboer 2009, p. 
24-25).  

157 Kamerstukken II, 1990/91, 21  975, no. 3. 
158 Cf. Aliens Circular 2000 A6/3 (21 February 2011).



68

Between Sovereignty and Equality

same allowance, as a result of which large families could receive a higher allowance 
than that provided to a family under the general social assistance scheme for Dutch 
nationals. This was considered to be very undesirable. Another reason for changing 
the level of the allowance was the fact that in many reception centres asylum seekers 
received money to buy their own food, instead of a food parcel in kind. Under the Rva 
1997, this amount of money was included in the weekly financial allowance for asylum 
seekers. A distinction was made between centres where all meals are provided by COA 
in kind, centres where only dinner is provided by COA in kind and centres where no 
meals are provided in kind. According to the Explanatory Memorandum, in deciding 
the level of the allowance, the amounts available under the general social assistance 
scheme for maintenance were taken into account, as well as general accommodation 
costs, as calculated by the National Institute for Family Finance Information (Nationaal 
Instituut voor Budgetvoorlichting, NIBUD).159 

For a considerable number of years the level of the weekly financial allowance has not 
been raised or indexed, despite promises of the Minister to do so.160 In the Rva 2005 
the financial allowance was raised by EUR 1,- as compared with the amount granted in 
1997. Ultimately, as from 2006, the level of the weekly financial allowance has been 
indexed annually.161 

In 2005 there was some debate in parliament, based on letters from the Dutch Refugee 
Council (Vluchtelingenwerk Nederland)162 and the Community Health Service (GGD)163 
about the level of the financial allowance for asylum seekers, in particular the part of 
the allowance meant for food.164 According to these organizations, the level of the food 

159 Stcrt. 1997, no. 246, p. 12. Also with regard to the Rva 2005, the position was initially taken that the 
total amount of benefits for asylum seekers should correspond to the level of available benefits under 
the general social assistance scheme (Explanatory Memorandum to Rva 2005, Stcrt 2005, no. 24, p. 
17).

160 See for example Kamerstukken II, 2003/04, 19 637, no. 816, p. 7, Kamerstukken II, 2003/04, 19 637, 
no. 847, p. 9. Initially, the Minister indicated that no means were available to index the amounts laid 
down in the Rva (Kamerstukken II, 2004/05, 19 637, no. 887).  

161 Amendment to Rva 2005, Stcrt 2006, no. 177, p. 7; Amendment to Rva 2005, Stcrt 2007, no. 21, p. 
36; Amendment to Rva 2005, Stcrt 2008, no. 39, p. 7; Amendment to Rva 2005, Stcrt 2009, no. 74; 
Amendment to Rva 2005, Stcrt 2010, no. 18477; Amendment to Rva 2005, Stcrt 2011, no. 5919. The 
one-off allowance for clothing was indexed in 2008 and 2009 (Amendment to Rva 2005, Stcrt 2009, 
no. 53; Amendment to Rva 2005, Stcrt 2009, no. 74).    

162 Letter of 24 January 2005 to parliament (available at www.vluchtweb.nl). 
163 Letter of 3 September 2004 to the Minister of Alien Affairs and Integration (available at www.vlucht-

web.nl). 
164 In the Rva 1997 and Rva 2005, a distinction is made between the allowance for asylum seekers who 

are provided with (all) food in kind, asylum seekers who are provided with breakfast and lunch in 
kind, and asylum seekers who are not provided with food in kind. It is therefore possible to determine 
the part of the allowance that is intended to be used for food. 
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allowance did not meet to the standards established for the costs of a sound nutritional 
diet per person by the Netherlands Nutrition Centre (Voedingscentrum) and NIBUD.165 

According to NIBUD, in 2005  a sound nutritional diet cost per week:
Child (0-11):  EUR 23.80166  
Child (12-17):  EUR 33.75167  
Adults:   EUR 34.02.168

With the coming into force of the Rva 2005, asylum seekers were entitled to the 
following food allowances per week:169 
Child (0-11):   EUR 4.63
Child (12-17):   EUR 6.90
Adults:    EUR 24.16
Single-parent bonus:  EUR 15.88 

When these amounts were compared to those of the NIBUD, it could clearly be seen 
that according to the NIBUD, asylum seekers received too little money to ensure a 
nutritiously sound diet. In particular, the amount for children was too low. During 
debate in parliament a motion to raise the food allowance was adopted. This induced 
the Minister to re-examine the level of the allowances. In a letter of 22 November 
2005 the Minister indicated the intention to raise the level of the food allowances to 
the NIBUD standard for all age groups in phases during a period of four years, because 
there were not enough resources available to raise all allowances at once.170 However, 
after the adoption of another motion in parliament, the Minister promised to bring the 
level of the food allowances to the NIBUD standard as from 1 January 2007.171 

In December 2010 it turned out, after debate in parliament,172 that the level of the 
financial allowance for asylum seekers did not take into account the family composition 

165 Handelingen II, 2004/05, no. 47, pp. 3006-3014. 
166 NIBUD makes a distinction between different age categories. This amount applies to children from 

four to six years.
167 This amount applies to children from 13 to 15 years. 
168 Source: Annex to letter from Dutch Refugee Council to Parliament of 24 January 2005 (available at 

www.vluchtweb.nl). These amounts are based on the costs of a two-person household. NIBUD indi-
cates that for single persons the costs are 4% higher, for three-person households they are 17% lower 
per person and for four-person households, 26% lower per person.

169 The level of the food allowance could be calculated by looking at the difference between the allow-
ance for asylum seekers in case no meals were provided by COA and the allowance for asylum seekers 
in case all meals were provided by COA. 

170 Kamerstukken II, 2005/06, 27 062, no. 47. 
171 Amendment to Rva 2005, Stcrt 2007, no. 21, p. 36. 
172 Handelingen II, 2010/11, no. 29, p. 13 and 41. Questions were raised in parliament about the level 

of the financial allowance for asylum seekers by a member of the (anti-immigration) Freedom Party 
(Partij voor de Vrijheid).  
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of asylum seekers. NIBUD indicates that for households of more than one person, the 
costs for food per person are relatively lower than for a one-person household.173 In 
order to lower the costs of reception of asylum seekers, the Minister therefore decided 
in March 2011 to make an explicit distinction in the Rva 2005 between the part of the 
financial allowance meant for food and the part of the allowance intended for clothing 
and other personal expenses. The amount of that part of the allowance meant for food 
was henceforth dependent on the family composition; for households of more than 
three persons, the amount per person was lowered, in conformity with the NIBUD 
standards.174     

The parliamentary debate about the allowances for asylum seekers that has been 
discussed so far has focused on the food allowance. The part of the allowance which is 
for clothing and other expenses and the one-off allowance for clothing has only been 
raised marginally since 1997, although prices have gone up considerably.175 This part 
of the allowance was subject to debate in parliament in 2009, inspired by a letter from 
the Dutch Refugee Council with regard to the Commission proposal for a recast of 
the EU Reception Conditions Directive.176 In this proposal, the Commission suggested 
laying down in the directive that in calculating the amount of assistance to be granted to 
asylum seekers, Member States should ensure that the total value of material reception 
conditions is equivalent to the amount of social assistance granted to nationals.177 As 
has been mentioned above, this proposal seems to be in line with the Explanatory 
Memorandum to the Rva 2005, as this states that the level of the allowances and other 
provisions for asylum seekers is based on the level of the allowances under the Social 
Assistance Act. The Netherlands Social Assistance Act contains a specific provision for 
people who live in (mental) institutions or nursing homes. They receive accommodation, 
food, heating etc. in kind as a result of which they are entitled to a lower amount of 
social assistance than people living outside such institutions.178 Hence, it is relevant to 
compare the amount of the part of the financial allowance for asylum seekers meant 
for clothing and other personal expenses with the amount of social assistance under 
the Social Assistance Act granted to people who live in institutions, as they find 

173 NIBUD indicates that for single persons the costs are 4% higher than for a two-person household, 
whereas for three-person households they are 17% lower per person and for four-person households, 
26% lower per person, see: http://www.nibud.nl/uitgaven/huishouden/voeding.html (1 April 2011). 

174 Amendment to Rva 2005, Stcrt 2011, no. 5919. However, for children between 14 and 18 years old, 
the amount ultimately laid down in the Rva 2005 was lower than the relevant NIBUD standards. In 
addition to these changes, the Minister decided to abolish the extra allowance for single parents. 

175 According to NIBUD, adults needed EUR 42 a month for clothing in 2005. Accordingly, asylum seek-
ers had EUR 27 a month for other personal expenses, such as toiletries, public transport tickets, etc. 
(see Kamerstukken II, 2005/06, 27 062, no. 47). 

176 Letter of 13 May 2009 to parliament, available at www.vluchtweb.nl.   
177 See section 3.6. 
178 Explanatory Memorandum to the Amended Social Assistance Act  (Wet werk en bijstand), Kamerstuk-

ken II, 2002/03, 28 870, no. 3, pp. 51-52.
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themselves in a similar socioeconomic situation.179 In 2007 people living in institutions 
were entitled to a monthly payment of EUR 276.46 under the Social Assistance Act,180 
which is EUR 9.09 per day, whereas (adult) asylum seekers received an allowance of 
EUR 2.34 per day (in case all meals were provided by COA).181 Hence, there was a 
significant difference between the level of the allowance for asylum seekers and the 
level of the allowance under the Social Assistance Act for persons living in institutions. 
In September 2009 various members of parliament asked the Minister to explain this 
difference, also in view of the above-mentioned considerations in the Explanatory 
Memorandum to the Rva 2005. The Minister ultimately responded in February 2010182 
by saying that, since asylum seekers do not fall under the personal scope of the Social 
Assistance Act, they have no legal right to the exact same allowance as the allowance 
under this Act. Asylum seekers therefore receive less ‘pocket money’ than people living 
in institutions. In addition, the Minister held that asylum seekers are entitled to extra 
benefits that do not apply to people who receive an allowance on the basis of the Social 
Assistance Act, or who receive it only after their application for special social assistance 
has been granted. Finally, the Minister used the argument that asylum seekers can make 
up their allowance with income from work, which is not possible for people living in 
institutions. Both arguments can be called into question, however.183

As has been indicated above, in 2011 the Minister decided to make an explicit 
distinction in the Rva 2005 between the part of the financial allowance meant for food 
and the part of the allowance earmarked for clothing and other personal expenses. The 
part of the allowance intended for clothing and other personal expenses was lowered 

179 See Franssen, Larsson and Slingenberg 2007, p. 410-411. In addition to the weekly financial allow-
ance, asylum seekers are also entitled to payment of exceptional costs. People living in institutions can 
apply for special social assistance (bijzondere bijstand) if they are confronted with exceptional costs 
(Article 35 Wet Werk en Bijstand). Hence, the situation of these two groups is comparable.  

180 Article 23 Amended Social Assistance Act (Wet Werk en Bijstand). For people living in institutions, 
the amount has been raised by EUR 51 per month (Article 23, section 2, as from 1 January 2011, 
this amount is EUR 45 per month). This is intended for the payment of health care insurance (Kam-
erstukken II, 2005/06, 30 314, no. 11). Since asylum seekers do not have to pay for their health care 
insurance, this amount has not been taken into account. 

181 Franssen, Larsson and Slingenberg 2007, pp. 410-411. In 2011 the amount of social assistance for 
people living in institutions was EUR 292.57 per month, which is EUR 9.62 per day, whereas adult 
asylum seekers living in an accommodation centre where all meals are provided by COA received 
EUR 2.54 a day. 

182 Kamerstukken I, 2009/10, 23 490, FP, pp. 6-7. 
183 The first argument is not very convincing as the one-off allowance for clothing has been repealed (see 

below) and the payment of exceptional costs is also subject to permission from COA. Furthermore, it 
is conceivable that people living in institutions are also provided with activities and third-party insur-
ance. As to the argument that asylum seekers can make up their allowance with income from paid 
work, it is submitted that, as section 2.5 shows, this possibility is rather theoretical for asylum seekers 
and does not raise much extra income.
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for adult asylum seekers and amounted henceforth to EUR 1.85 per day.184 Strikingly, 
reference was no longer made by the Minister to the norms of the Social Assistance 
Act. The amount did correspond to relevant NIBUD standards however, according to 
the Minister.185 Again, this statement can be questioned.186

As from the coming into force of the revised asylum procedure in July 2010, the Rva 
2005 became applicable during the rest- and preparation period before the start of the 
asylum procedure and during the general asylum procedure at the application centre (see 
above). As regards the benefits to be provided to asylum seekers, the Rva 2005 stipulates, 
however, that asylum seekers are not entitled to the weekly financial allowance during 
these stages of the asylum procedure.187 During these stages, meals are provided by COA 
in kind. According to the official explanation, this serves primarily to prevent misuse of 
the asylum procedure.188 In addition, the one-off allowance for clothing was repealed in 
2010 for all asylum seekers. In addition to putting forward a budgetary reason for this 
change, the Minister submitted that volunteers are usually present in reception centres 
to provide newly arriving asylum seekers with the necessary clothing.189 Hence, as from 
2010 asylum seekers have no longer been entitled to the necessary clothing on arrival 
as a right, but have been left to charity. 

Medical insurance
Until 1997 asylum seekers were automatically insured for medical expenses on the 
basis of the Health Insurance Act in the Netherlands. This changed in 1997, as it was 
thought to be undesirable that asylum seekers were eligible for all kinds of health care 
in the same way as Dutch nationals. Especially with regard to treatment of transsexuals 
and IVF, questions have been raised in parliament about the compatibility of these 
expensive and lengthy treatments with the theoretically temporary and insecure stay 
of asylum seekers in the Netherlands. As it was not possible to differentiate between 
people who were insured under the Health Insurance Act as regards entitlement to 
compensation of the costs for health care, a special medical expenses regulation was 

184 Amendment to Rva 2005, Stcrt 2011, no. 5919. Children were also entitled to this amount of money. 
Before the amendment to the rules, children were entitled to a lower amount of ‘pocket money’ than 
adult asylum seekers.

185 Explanatory Memorandum to amendment to Rva 2005, Stcrt 2011, no. 5919.
186 If one looks at the ‘personal budget advice’ of NIBUD, however, one needs a minimal monthly amount 

of EUR 153 for public transport, clothing and shoes, recreation, laundry and cleaning goods, personal 
care (toiletries, hairdresser) and other household goods, which is a daily amount of EUR 5,03 (see 
https://service.nibud.nl/pba/stap4.aspx, consulted at 1 April 2011). According to NIBUD, these ex-
penses are inevitable and cannot be curtailed upon (explanation to ‘basic budget advice’). 

187 Articles 9(9) and 14(9) Rva 2005. 
188 Explanatory Memorandum to amendment to Rva 2005, Stcrt 2010, no. 10189. This is in conflict 

with the EU Reception Conditions Directive, since asylum seekers are, in any case as from the of-
ficial lodging of their application, entitled to ‘material reception conditions’, which includes a daily 
expenses allowance (Article 2(j) EU RCD, see section 3.5.2). 

189 Explanatory Memorandum to amendment to Rva 2005, Stcrt 2010, no. 10189. 
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concluded with health care insurance companies, on the basis of which actual costs for 
the health care of asylum seekers were compensated. Under this regulation, asylum 
seekers were entitled to the same kind of health care as people who are insured under 
the Health Insurance Act, with the exception of treatment of transsexuals and IVF or 
treatment comparable to IVF.190 Since then, all asylum seekers living in COA reception 
centres have been entitled to compensation of health care costs on the basis of a medical 
expenses regulation. 

The actual access of asylum seekers to general health care in the Netherlands can 
sometimes be rather problematic, however. In the annual report of the Health Care 
Inspectorate (Inspectie voor de Gezondheidszorg, IGZ) of 1993, the IGZ concluded that 
health care for asylum seekers in reception centres suffered from severe shortcomings. 
As a response to this, the system of health care for asylum seekers was reorganized. As 
from 1 January 2000 the tasks with regard to health care were transferred from COA to 
the community health service (Gemeentelijke gezondheidsdienst, GGD). Henceforth, 
nurses employed by GGD were present in every reception centre and functioned as 
a link between asylum seekers and regular health care. Asylum seekers with health 
problems had to approach these nurses instead of the general practitioner. The nurses 
could then refer the asylum seeker to the proper health care deliverer (i.e. general 
practitioner, midwife, optician, etc.).191     

Problems regarding access of asylum seekers to general health care have continued 
to exist, however. In parliament, many questions have been asked about different 
‘incidents’ regarding health care delivery for asylum seekers.192 The new system of 
health care for asylum seekers has been criticized because it would hinder effective 
access to primary health care, the transfer of medical information between different 
agencies active in the field of reception of asylum seekers would be insufficient (for 
example, in the case of a transfer from one reception centre to another) and the system 
would be too expensive.193 

190 Aanhangsel van de Handelingen II, 1995/96, no. 1018; Kamerstukken II, 1996/97, 25 000 XVI, no. 
50.

191 Aanhangsel van de Handelingen II, 2000/01, no. 636; Kamerstukken II, 2006/07, 29 484, no. 15.  
192 See for example Aanhangsel van de Handelingen II, 2000/01, no. 642 (about the death of a three-year 

old girl in a reception centre); Aanhangsel van de Handelingen II, 2000/01, no. 1133 (about the death 
of a two-year old girl in a reception centre); Aanhangsel van de Handelingen II, 2001/02, no. 741 and 
Aanhangsel van de Handelingen II, 2001/02, no. 788 (about the death of a five-month-old baby in a 
reception centre); Aanhangsel van de Handelingen II, 2002/03, no. 1622 (about the death of an asylum 
seeker in a bus shelter); Aanhangsel van de Handelingen II, 2004/05, no. 643 and Aanhangsel van de 
Handelingen II, 2004/05, no. 648 (about the death of an asylum seeker in a reception centre). 

193 IGZ, Kwaliteit medische opvang asielzoekers, Den Haag: May 2006; Kamerstukken II, 2006/07, 29 
484. no. 16. 
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In order to ensure that health care for asylum seekers is organized in the same way 
as regular health care and to ensure a more efficient health care system for asylum 
seekers, the system was changed in 2009.194 Nurses employed by the community health 
service were no longer involved in referral to regular primary health care; delivery of 
health care became the sole responsibility of general practitioners again. After office 
hours and during weekends, asylum seekers could contact a national call centre for 
asylum seekers.195 This system has also been criticized, however, and ‘incidents’ did 
still occur.196 In the autumn of 2010 the Health Care Inspectorate noted a number of 
risks in terms of both access to and outreach of first-line and other health and welfare 
services for asylum seekers, but concluded in the end that the health care for asylum 
seekers may be deemed ‘satisfactory’.197

2.4.4 Reduction and withdrawal of reception benefits pending the asylum 
procedure

The Rva 2005 stipulates, as did the former regulations,198 that reception benefits can be 
reduced or withdrawn pending the asylum procedure on a number of grounds. Some 
grounds are related to the behaviour of the asylum seeker in the reception centre. 
Reception benefits can, for example, be withdrawn or refused if the asylum seeker 
does not comply with the house rules of the reception centre, if he does not follow 
instructions of COA personnel, if he refuses to do cleaning tasks in or around his living 
area or if he causes trouble for other asylum seekers or COA personnel.199 

Other grounds are related to establishing the eligibility for reception benefits and the 
level of the benefits. In this regard, reception benefits may be refused or withdrawn if 
the asylum seeker does not provide the required information about, for example, his 
name, date of birth, nationality, country of origin, family composition, financial means 
and date of the lodging of the asylum application, if he does not contribute in the costs 
of the reception where it has been established that contribution is necessary due to 
income from work or property of his own200 or when he provides false information in 
order to wrongfully create eligibility for reception benefits.201

194 Kamerstukken II, 2006/07, 29 698, no. 130. 
195 Kamerstukken II, 2008/09, 29 344, no. 70. 
196 See for example letter from the Secretary of State to parliament of 14 December 2009, reference 

2009D64109 in reaction to a letter from two nurses and a general practitioner about the new health 
care system for asylum seekers (available at www.vluchtweb.nl); Aanhangsel van de Handelingen II, 
2009/10, no. 3155; Kamerstukken II, 2010/11, 29 484, no. 18. 

197 IGZ, Goede vooruitgang in toegankelijkheid huisartsenzorg en bereik publieke gezondheidszorg vol-
gens nieuw zorgmodel voor asielzoekers, Utrecht September 2011. 

198 See Articles 4 and 32 ROA and Articles 6, 7 and 16 Rva 1997.  
199 Articles 10 and 19 Rva 2005. 
200 See section 2.5.3 below. 
201 Articles 7, 10 and 19 Rva 2005.
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Other grounds are included in order to make sure that the asylum seeker only receives 
the various benefits if he actually stays in a reception centre. Reception benefits can 
therefore be withdrawn or reduced if the asylum seeker does not comply with the duty 
to report once a week or if the asylum seeker does not arrive within 48 hours at a 
reception centre after transfer.202

Finally, reception benefits may be reduced or withdrawn if the asylum seeker refuses to 
participate in programmes aimed at informing, stimulating and alerting asylum seekers 
about returning to their country of origin.203 

According to the Explanatory Memorandum to the Rva 2005, the principles of 
proportionality and subsidiarity should be taken into account when reception benefits 
will be reduced or withdrawn.204  

2.4.5 Duration and end of eligibility for reception benefits

Eligibility for reception benefits under the Rva 2005 and former regulations and 
exclusion from general social assistance schemes lasts during the entire asylum 
procedure. The Rva 2005 and former regulations do not contain a time limit after which 
the asylum seeker will be eligible for general social assistance schemes or for reception 
benefits entirely in the form of financial allowances. 

The duration of the stay of asylum seekers in reception centres varies from a few months 
to more than five years. In 2006 about 50% of all asylum seekers staying in reception 
centres stayed there for more than five years.205 In 2010 this percentage had declined 
significantly.206 In 2010, however, about 50% of all asylum seekers staying in reception 
centres stayed there for more than one year.207  The following table shows the duration 
of the stay of asylum seekers in reception centres between 2006 and 2010:

202 Article 7, 10 and 19 Rva 2005. 
203 Article 10 Rva 2005. This ground is not mentioned in the EU Reception Conditions Directive as a 

possible ground for reduction or withdrawal (see section 3.5.5). As the EU Reception Conditions 
Directive contains an exhaustive list of grounds for reduction or withdrawal, this provision in the Rva 
2005 is in violation with the directive.  

204 Stcrt 2005, no. 24, p. 17. In a case before District Court Haarlem, these principles were clearly not 
taken into account. In this case, COA had reduced the financial allowance of two asylum seekers who 
had overslept and did therefore not comply with the duty to report for the first time in eight years 
(District Court Haarlem 25 September 2007, JV 2008/216.   

205 At 1 January 2006, 13.999 asylum seekers stayed for more than five years in central reception centres 
and 14.773 asylum seekers stayed less than five years in central reception centres (Annex to Kamer-
stukken II, 2005/06, 19 637, no. 1025, p. 19). 

206 At 1 July 2010, about 980 asylum seekers stayed for more than five years in central reception centres, 
which is about 5% of the total number of asylum seekers staying in such centres at that date (Annex to 
Kamerstukken II, 2010/11, 19 637, no. 1361, p. 64). At 1 January 2011, this number was 840 (Annex 
to Kamerstukken II, 2010/11, 19 637, no. 1413, p. 47). 

207 See diagram 5.4 in Rapportage Vreemdelingenketen juli – december 2010 (Annex to Kamerstukken II, 
2010/11, 19 637, no. 1413). 
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 2006 2007 2008 2009 2010
 2006-1 2006-2 2007-1 2007-2 2008-1 2008-2 2009-1 2009-2 2010-1 2010-2
0-1 years 20% 23% 24% 27% 41% 61% 62% 58% 57% 53%
1-2 years 7% 7% 11% 11% 11% 16% 19% 25% 26% 25%
2-3 years 7% 5% 5% 4% 6% 4% 4% 6% 9% 13%
3-4 years 7% 7% 5% 4% 3% 2% 2% 2% 2% 4%
4-5 years 8% 5% 5% 5% 4% 2% 2% 1% 1% 1%
5 years and more 51% 52% 50% 48% 35% 14% 11% 7% 5% 4%
total 100% 100% 100% 99% 100% 100% 100% 100% 100% 100%

Source: COA.

 In 1999 an important amendment was made to the Rva 1997. Until then, actual 
withdrawal of reception benefits had been dependent on the extent to which the (ex-) 
asylum seeker cooperated in his return to his country of origin. Asylum seekers whose 
application had been definitively rejected and who did not cooperate in obtaining the 
necessary travel documents or other necessary means for their return were no longer 
provided with reception benefits and were, if necessary by court order, evicted from their 
house or accommodation centre.208 As from the coming into force of the amendment to 
the Rva 1997 in 1999, asylum seekers were no longer provided with reception benefits 
and could be evicted from their accommodation centre once 28 days had passed after 
the definitive rejection of their asylum application, irrespective of the extent to which 
they cooperated in their return.209 According to the Secretary of State, this change was a 
necessary and complementary aspect to the alien’s own responsibility to independently 
return to his country of origin, which was the central focus of the new policy on return 
of aliens.210

With the coming into force of the Aliens Act 2000 in April 2001, the rejection of an 
asylum application became a ‘multi-purpose decision’ (meeromvattende beschikking), 
as a result of which a decision rejecting an asylum application automatically had the 
legal consequence that the asylum seeker was no longer entitled to reception benefits 
and that he could be evicted from his accommodation centre.211 A separate decision or, 
in the case of eviction, court order was no longer necessary for this purpose. In addition, 
it was no longer possible to appeal the withdrawal of reception benefits separately.
Hence, as from 1999 eligibility for reception benefits ends once 28 days have passed 
since the definitive rejection of the asylum application. Since 2001 no separate decision 
is necessary to withdraw reception benefits after the passage of 28 days. 

208 See for example: Kamerstukken II, 1988/89, 19 637, no. 59, pp. 7-8; Kamerstukken II, 1996/97, 25 
386, no. 1. See also Pluymen 2008, pp. 132-136. 

209 Amendment to Rva 1997, Stcrt 1999, no. 237, p. 9. 
210 Kamerstukken II, 1998/99, 26 646, no. 1. 
211 Article 45 of the Aliens Act 2000. 
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Exceptionally, actual eviction from reception centres does not take place. According to 
standing case law from the Administrative Jurisdiction Division of the Council of State, 
COA is authorized and bound to continue to provide reception benefits under very 
special circumstances, such as an acute medical emergency, irrespective of eligibility 
on the basis of the Rva 2005.212 Such very special circumstances only very rarely occur 
in the view of the Council of State.213 Another exception applies in the case of cold 
weather. As a response to debate in parliament, the minister indicated in December 
2010 that eviction from reception centres will temporarily not take place in the case of 
freezing temperatures.214 Finally, much discussion has taken place about the position of 
families with minor children whose asylum application has been rejected and whose 
reception benefits will consequently be withdrawn.215 In 2010 the Court of Appeals of 
The Hague ruled that expulsion of such families from reception centres is contrary to 
various norms laid down in international human rights conventions.216 From then on, 
such families have been housed in special family reception centres, where their liberty 
is severely restricted.

2.5 Access to wage-earning employment 

2.5.1 Introduction

This section will examine the developments regarding asylum seekers’ access to wage-
earning employment. In addition, attention will be paid to the rules for contribution to 
the costs of accommodation for asylum seekers who dispose over some income. 

2.5.2 Access to the labour market
 
The general rule in the Netherlands as regards employment of aliens is that employers 
are prohibited from employing aliens without a work permit. A work permit can only 
be requested by an employer and is only valid for this particular employer in relation 
to a particular employee and particular place and kind of work. Work permits are only 
issued if the employer can prove that he has made sufficient efforts to hire an employee 
from the priority workforce (prioriteitsgenietend aanbod). The priority workforce 
consists of Dutch nationals and other nationals from the European Economic Area. 
Exceptions to this general prohibition on employing aliens without a work permit exist 

212 ABRvS 27 March 2007, JV 2007/187. 
213 For example, such circumstances did not occur in the case of a woman suffering from HIV and various 

mental problems and her five-month-old son (ABRvS 26 November 2010, JV 2011/71).
214 Kamerstukken II, 2010/11, 19 637, no. 1386. 
215 See for example Kamerstukken II, 2009/10, 19 637, no. 1348.
216 Gerechtshof ‘s-Gravenhage 27 July 2010, JV 2010/238. The Minister has lodged an appeal before the 

Supreme Court against the judgment of the Court of Appeals of The Hague.
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as regards certain categories of alien (for example, holders of a permanent residence 
permit, holders of a temporary asylum residence permit, holders of a residence permit 
as ‘highly skilled worker’, etc.).217 

Until September 1998 asylum seekers only had access to the labour market under very 
special circumstances.218 Although theoretically it was possible to provide an employer 
with a work permit in order to employ an asylum seeker, a very restrictive policy was 
followed with respect to the provision of work permits on behalf of asylum seekers. 
The general rule was that no work permit would be issued on behalf of asylum seekers, 
as this could have an ‘integration effect’, which would hinder removal; as this could 
raise false expectations among asylum seekers regarding the possibility of staying in 
the Netherlands; and as this would be a potential pull factor for asylum seekers. Another 
reason for this restrictive policy was that asylum seekers could take jobs that are very 
suitable for unemployed persons already admitted to the Netherlands.219 Case law of the 
Council of State indicated, however, that the individual interest of the asylum seeker 
should be weighed against the general interest in all cases, as a result of which issuing 
a work permit on behalf of an asylum seeker would be indicated under very exceptional 
circumstances.220

In September 1998 the possibilities for asylum seekers to work legally were broadened. 
Henceforth, a work permit could be issued on behalf of an asylum seeker without 
testing whether the vacancy could be filled with a person from the priority workforce, 
provided that:
- The work for which the permit would be issued had a temporary character (i.e. 

seasonal jobs);
- The permit would have duration of no more than 12 weeks in a year; 
- The asylum seeker is temporarily allowed to stay in the Netherlands; and
- The asylum seeker has already been receiving reception benefits on the basis of the 

Rva 1997 for at least six months.221 
The employer did need a work permit, but he did not have to show that he had made 
sufficient efforts to hire an employee from the priority workforce for the specific job. 
When applying for a work permit, the employer had to produce a statement by COA that 

217 Articles 2, 6 and 7 Aliens Employment Act (Wet arbeid vreemdelingen). This was also the case under 
the former Employment of Foreign Employees Act (Wet arbeid buitenlandse vreemdelingen). 

218 As from 1992 the possibilities to work have been extended somewhat to certain categories of ‘toler-
ated’ asylum seekers (Groenendijk and Hampsink 1995, p. 57). Since such asylum seekers received 
a temporary residence permit for reasons of temporary protection (voorwaardelijke vergunning tot 
verblijf), they do not fall within the scope of this research.

219 Kamerstukken II, 1990/91, 19 637, no. 76. 
220 Kamerstukken II, 1990/91, 19 637, no. 76. 
221 Asylum seekers on behalf of whom a request has been filed to another state to take charge of the 

asylum application on the basis of the Dublin Convention were exempted from this possibility 
(Amendment to Delegatie- en uitvoeringsbesluit Wet arbeid vreemdelingen, Stcrt 1998, no. 166, p. 8). 
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the asylum seeker fulfilled the above-mentioned conditions. Hence, as from September 
1998, asylum seekers whose asylum application had not been rejected at an application 
centre and whose asylum procedure had lasted for more than six months were able to 
perform seasonal jobs or other jobs with a temporary character for a maximum of 12 
weeks a year.

To justify the broadening of the possibilities for asylum seekers to work, the government 
said that this would humanize the system of reception of asylum seekers, as the 
negative consequences linked to a prolonged period of inactivity would be decreased. 
By providing that only asylum seekers who had already been living in reception centres 
for at least six months were eligible for this possibility to work, the government tried 
to prevent asylum seekers from abusing the asylum procedure (only) in order to gain 
admission to the labour market.222 In addition, this would prevent the possibility to work 
from becoming a major pull factor for asylum seekers.223 As reason for the maximum 
period of 12 weeks a year, the government put forward that this would prevent asylum 
seekers from becoming eligible for unemployment benefits.224 According to the 
government, eligibility for unemployment benefits implies availability for the labour 
market, which is not the case with regard to asylum seekers. Moreover, eligibility 
for unemployment benefits could be seen as a form of integration into society and 
could raise false expectations as regards the decision on the application for a residence 
permit.225

In 2002 the possibility to work for asylum seekers was broadened again.226 From then 
on, issue of a work permit on behalf of asylum seekers was no longer restricted to work 
that has a temporary character, but was possible for all kinds of work. This extension 
would improve the quality of the reception and the independence of asylum seekers, 
according to the government.227 The government also proposed to extend the maximum 
duration of the work permit to 12 weeks every 39 weeks,228 but this met with strong 

222 Explanatory Memorandum to Amendment to Delegatie- en uitvoeringsbesluit Wet arbeid vreemdelin-
gen, Stcrt 1998, no. 166, p. 8. 

223 Kamerstukken II, 2001/02, 19 637, no. 622. 
224 Kamerstukken II, 1999/00, 26 800 VI, no. 53, p. 3. In general, an employee became eligible for un-

employment benefits if he had worked for at least 26 weeks in the 39 weeks preceding the first day of 
unemployment. For some kinds of work, it was sufficient that the employee had worked for 13 weeks 
in the 39 weeks preceding the first day of unemployment. 

225 Kamerstukken II, 2001/02, 19 637, no. 622. 
226 Besluit van 7 juni 2002 tot wijziging van het Besluit uitvoering Wet arbeid vreemdelingen, Stb 2002, 

no. 311. 
227 Kamerstukken II, 1999/00, 26 800 VI, no. 53. 
228 As has been explained above (footnote 224), for some kinds of work, unemployed employees were 

eligible for unemployment benefits if they had worked for 13 weeks in the 39 weeks preceding the first 
day of unemployment. In this way, the possibilities to work for asylum seekers would be extended, 
while eligibility for unemployment benefits was still prevented (Kamerstukken II, 1999/00, 26 800 VI, 
no. 53). 
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opposition in parliament. Objections were mainly directed against the possible ‘honey-
pot effect’ (aanzuigende werking) of this extension and against the possibility that 
asylum seekers could take jobs suitable for unemployed persons in the Netherlands.229 
This proposed extension was therefore not implemented.230 The other restrictions (at 
least six months in the procedure, receiving reception benefits, allowed to stay in the 
Netherlands, work permit) were also left intact.  

In 2004 the possibility to work for asylum seekers was evaluated. It turned out that 
asylum seekers made only very limited use of the possibility to lawfully work in the 
Netherlands. In 2000 work permits were issued for 13% of all asylum seekers aged 18-
64 and living in reception centres. This figure was 11% in 2003. The number of asylum 
seekers who actually worked was even lower: between 6% (2001) and 8% (2003). 
The evaluation showed that many asylum seekers have difficulty finding work, due to 
language barriers and unfamiliarity with the rules. In addition, this study showed that the 
work permit requirement is an obstacle for many employers wishing to employ asylum 
seekers. The application procedure is complicated and lengthy, and not in proportion to 
the maximum duration of the work permit of twelve weeks. Also, the vast majority of 
asylum seekers regarded this maximum duration as a major impediment, both to finding 
work and to keeping the job. Moreover, what counts is not days worked but weeks 
in which some work has been done. In practice, the actual duration of employment 
is therefore often even shorter than 12 weeks. Another obstacle identified by asylum 
seekers is the contribution they have to pay in the costs of reception (see below). This 
contribution was often considered to be too high, especially for asylum seekers with 
families or with part-time jobs.231 The government was not willing to change the rules 
in answer to this evaluation.232  

In 2007 the Advisory Committee on Migration Affairs (Adviescommissie voor 
Vreemdelingenzaken) and the Social and Economic Council (Sociaal-Economische 
Raad) advised the government to broaden the possibilities to work for asylum seekers. 
In a reaction to this advice, the government mentioned a number of positive effects of 
such a measure: it would promote integration into society after the (possible) granting 
of a residence permit; it would improve public support for asylum policy; and it would 
improve the self-confidence and well-being of asylum seekers. As negative effects 
of extension, the government adduced that it could imply that people who actively 
participate in the society should still return to their country of origin once their asylum 
application had been definitely rejected; that asylum seekers who work could not attend 
trainings or programmes aimed at returning to their country of origin; and that it could 
be seen as a signal that a permanent residence status in the Netherlands is likely. The 

229 Handelingen II, 1999/00, no. 79. 
230 Kamerstukken II, 2001/02, 19 637, no. 622. 
231 Klaver and Tromp 2004.
232 Kamerstukken II, 2003/04, 19 637, no. 808. 
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latter argument could also play a role in case law, according to the government.233 The 
government therefore decided to extend the possibilities to work for asylum seekers to 
a limited degree. As from February 2008 the maximum duration of the work permit for 
asylum seekers was extended to 24 weeks a year.234 This extension was in line with new 
rules in the Unemployment Benefits Act, as a result of which asylum seekers were still 
prevented from becoming eligible for unemployment benefits.235 

The number of work permits issued on behalf of asylum seekers in the years 2009 and 
2010 has been laid down in the following table. In order to have some indication about 
the number of asylum seekers that was eligible for a work permit in these years, the 
number of asylum seekers aged 18/20-60 staying in a reception centre for more than 
one year is included in the table. Since a work permit can be issued on behalf of asylum 
seekers who are staying in a reception centre for at least six months, this number does, 
however, not entirely coincide with the number of asylum seekers that was eligible for 
a work permit.236

237238239

Number of work permits issued to 
asylum seekers237

Number of asylum seekers aged 18/20 
-60 who are staying in a reception 

centre for more than one year
2009 548 6,141238

2010 522 5,958239

In answer to questions in parliament about a further extension of the possibilities to 
work for asylum seekers, the government indicated that the primary goal of allowing 
asylum seekers to work during their asylum procedure is not to make it possible for 
asylum seekers to generate income of their own and therefore become less dependent 

233 Kamerstukken II, 2006/07, 29 861 and 30 573, no. 17, pp. 10-11. 
234 Besluit van 31 januari 2008 tot wijziging van het Besluit uitvoering Wet arbeid vreemdelingen, Stb 

2008, no. 38.  
235 In this 24-week period, work as an artist, musician, film assistant or technical support for shows of 

an artist of musician could only be performed for 14 weeks. The reason for this distinction is that 
for these kinds of work, only 16 out of 39 weeks work is sufficient for eligibility for unemployment 
benefits. 

236 No figures are available about the number of asylum seekers who are staying in a reception centre for 
more than six months. The actual number of asylum seekers eligible for a work permit is therefore 
higher than the number included in this table.  For other years, no similar figures have been found.  

237 Source: E-mail from Liesbeth van Amersfoort, team leader Arbeidsjuridische dienstverlening at the 
Employee Insurance Agency (UWV) dd 22 March 2011, in the author’s possession. 

238 Source: COA. This number has been composed from two different tables: a table about the duration 
of the stay of asylum seekers in reception centres between 2006 and 2010 and a table about the oc-
cupancy in reception centres according to age on 1 December 2009. The number includes asylum 
seekers aged 18-60. 

239 Source: COA. This number has been composed from two different tables: a table about the duration 
of the stay of asylum seekers in reception centres between 2006 and 2010 and a table about the oc-
cupancy in reception centres according to age on 1 November 2010. This number includes asylum 
seekers aged 20-60.
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on reception benefits, but rather to lighten the mental burden of awaiting a definitive 
decision on their asylum application for a long period of time.240

To sum up, during the first six months of the asylum procedure, work permits will 
generally not be issued on behalf of asylum seekers, as a result of which asylum seekers 
are not allowed to work during these months. As from 1998 work permits can be obtained 
more easily on behalf of asylum seekers after this six-month period, provided that 
certain conditions have been met: the asylum seeker should receive reception benefits 
and should be allowed to await the outcome of his or her asylum procedure in the 
Netherlands. The maximum duration of the work permit was initially 12 weeks a year, 
but has been 24 weeks a year since 2008. In practice, not many work permits are issued 
on behalf of asylum seekers. On the one hand, this is caused by practical obstacles, such 
as language barriers and unfamiliarity with the rules. On the other hand, the stringent 
conditions have been identified as obstacles for access to the labour market for asylum 
seekers, especially the work permit requirement, the short duration of the work permit, 
and the contribution that asylum seekers have to pay for their reception benefits.

2.5.3 Contribution in the costs of reception

Since the extension of the possibilities to work for asylum seekers in 1998, asylum 
seekers with income or property of their own have been obliged to contribute to the 
costs of reception. The amount of the contribution can be calculated, on the basis 
of a detailed regulation,241 taking into account the means of the asylum seeker and a 
maximum of the economic value of the reception benefits.242 The reception benefits for 
which contribution is required consist of accommodation and of the weekly financial 
allowance of the asylum seeker and his family members.243 25% of the income, with 
a maximum of EUR 183.00 monthly, is not taken into account when calculating the 
amount of the contribution.244

240 Kamerstukken I,  2009/10, 23 490 FP, p. 5.
241 Regeling eigen bijdrage asielzoekers met inkomen en vermogen, Stcrt 1998, no. 166, p. 8. In 2008 this 

regulation was replaced by the Regeling eigen bijdrage asielzoekers met inkomen en vermogen 2008, 
Stcrt 2008, no. 228 (hereafter: Reba 2008). 

242 Article 4 Reba 2008. 
243 Article 2 Reba 2008. The economic value of the accommodation provided by COA in a reception 

centre is set at EUR 45.38 for a single asylum seeker or for the first family member; EUR 22.69 for 
the second family member; and EUR 11.34 for each additional family member, multiplied by 4.33, 
with a maximum of EUR 393.43 (Article 3(b) Reba 2008).  

244 Article 5(3) Reba 2008.
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Some examples can explain the implications of this regulation. In 2010 the maximum 
monthly contribution of a single asylum seeker was EUR 439.50.245 If such an asylum 
seekers works fulltime and earns the minimum wage (EUR 1,424.40 in 2010), he can 
keep 984.90 of that income. If he works part-time and earns EUR 500 monthly, he 
can keep EUR 125 for himself,246 and has to hand over the rest of his income to COA. 
The maximum monthly contribution of an asylum seeker with a wife and two children 
between 12 and 18 was EUR 1,252.20 in 2010.247 If such an asylum seeker earns 
the minimum wage, he can keep EUR183 for himself. Also if he earns EUR 800 or 
EUR1,000, he can keep EUR 183 for himself. Only if he earns more than EUR 1,435.20 
can he (gradually) keep more than EUR 183 of his income. For determining the level 
of the contribution it does not matter which family member works. Also, if a 16-year 
old asylum seeker works during summer holidays, he has to pay the contribution for his 
entire family. For families it might therefore not be very attractive to work. It might be 
attractive only if at least two family members work at the same time.248 

It is important to keep in mind here that asylum seekers have to pay for accommodation 
in a reception centre, while they are in fact obliged to make use of that accommodation. 
Whereas theoretically asylum seekers are free to leave the accommodation centre to 
which they have been assigned, this will be difficult in practice, given the weekly duty 
to report at the reception centre, the ineligibility for public housing and the limited 
period in which asylum seekers are allowed to work. 

2.5.4 Concluding remarks

In 1998 the government decided to depart from the explicit restrictive policy as regards 
the grant of work permits on behalf of asylum seekers that had been pursued until then 
and, under certain strict conditions, made it possible for asylum seekers to lawfully 
work during twelve weeks a year. An important condition was that the asylum procedure 
should already have lasted for at least six months. In 2002 the possibilities to work for 
asylum seekers were extended somewhat. Whereas before, work permits were only 
granted as regards work with a temporary character; from then on work permits could 
be granted in respect of all kinds of work. In 2008 the maximum duration of the work 
permit was extended from 12 to 24 weeks a year. 

245 The weekly financial allowance for adult asylum seekers was EUR 56.12. This should be multiplied 
by 4.33 (Article 3(a) Reba 2008). The contribution to the costs of accommodation was EUR 45.38 
multiplied by 4.33. 

246 25% of his income (Article 5(3) Reba 2008). 
247 The weekly financial allowance for children between 12 and 18 was EUR 43.10. The contribution for 

the weekly financial allowance was therefore 56.12 + 56.12 + 43.10 + 43.10 X 4.33 = EUR 859.25. 
The contribution for accommodation was 45.38 + 22.69 + 11.34 + 11.34 x 4.33 = EUR 392.95.

248 Klaver and Tromp 2004, p. 11. 
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The aim of these measures was to improve the situation of asylum seekers by removing 
the negative consequences related to prolonged periods of inactivity in reception 
centres. The government explicitly brought forward that these measures were not aimed 
at making asylum seekers less dependent on reception benefits. This is also illustrated 
by the condition that an employer should present a statement by COA that the asylum 
seeker had actually already received reception benefits for at least six months. In order 
to prevent asylum applications from being lodged for the mere reason of gaining access 
to the labour market and in order to prevent more asylum seekers from choosing to 
lodge their application in the Netherlands because of the possibility of working, the 
condition that the asylum procedure should already have lasted for six months before a 
work permit is issued has been maintained over the years.

In practice, not many work permits have been issued on behalf of asylum seekers. 
This is mainly caused by the fact that employers have to apply for a work permit and, 
consequently, have to fulfil various administrative requirements, while, if the work 
permit is eventually granted, they can employ the person for only a limited number of 
weeks. In addition, the contribution that asylum seekers have to pay in the costs of their 
accommodation does not make it very attractive for asylum seekers to work, especially 
not for asylum seekers with family members.

2.6 Eligibility for social insurance schemes

2.6.1 Personal scope of Netherlands social insurance schemes

In general, eligibility for social insurance schemes in the Netherlands is dependent 
on ordinary resident (ingezetene) and/or employment status.249 In order to pass the 
ordinary residence test, one has to show that a durable bond of a personal nature exists 
between oneself and the Netherlands. All factual circumstances of a person should be 
taken into account, such as his social, legal and economic bonds with the Netherlands. 
Another important indication for ordinary residence is the duration of the stay in 
the Netherlands. None of such circumstances are decisive for establishing ordinary 
residence.250 Case law of the Supreme Court shows that aliens without a strong legal 
status can pass this ordinary residence test.251 In order to pass the employment test, 
persons generally have to prove that they have a labour contract or that they are entitled 
to certain social insurance benefits.252 

249 Noordam and Vonk 2011, pp. 23-26; 38. 
250 Noordam and Vonk 2011, pp. 49-51. 
251 Hoge Raad 21 January 2011, LJN: BP1466. 
252 Noordam and Vonk 2011, pp. 38-45. 
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Before the coming into force of the Benefit Entitlement (Residence Status) Act in 
1998,253 asylum seekers could be insured under general social insurance scheme - with 
the exception of unemployment insurance254 - since they were, theoretically, able to 
meet the definition of ‘ordinary resident’ or ‘employee’. In practice, however, the 
concept of ‘ordinary resident’ was interpreted in such a way that aliens who did not yet 
have a residence status were rarely, if ever considered to be ordinary residents.255 As 
regards the definition of ‘employee’, it was difficult in practice for asylum seekers to 
prove that they had a labour contract, as before 1998 they generally had no access to 
the labour market.256 Nevertheless, asylum seekers were not in general excluded from 
the personal scope of social insurance schemes in the Netherlands. 

This changed with the entry into force of the Benefit Entitlement (Residence Status) 
Act in 1998. Since then, asylum seekers have generally been excluded from general and 
employee social insurance schemes on the basis of their insecure residence status. The 
Benefit Entitlement (Residence Status) Act stipulated as a general rule that only aliens 
with a secure residence status (i.e. aliens with a residence permit or aliens who have a 
right to reside pursuant to EU law or pursuant to the Turkey-EU Association Treaty) 
could be insured for social insurance schemes. This act authorized the government 
to deviate from this general rule with respect to two categories of alien: 1) aliens 
who lost their secure residence status in the Netherlands and asked for extension in 
a timely fashion or who lodged an objection or appeal against the withdrawal of the 
residence status and 2) aliens who are legally allowed to be present in the Netherlands 
(rechtmatig verblijf) and work under an employment contract in compliance with the 
Aliens Employment Act.257 This second category was included as it was thought to 
be in violation of various international human rights obligations and bilateral and 
multilateral social security treaties to exclude from social insurance schemes aliens 
who are in lawful employment.258   

This means that asylum seekers who are allowed to be present and who work in 
compliance with the Aliens Employment Act are covered by Netherlands social 
insurance schemes. Accordingly, asylum seekers can be insured under social insurance 
schemes for a maximum of 24 weeks a year.

253 See section 2.3.4 above. 
254 Minderhoud 2000, p. 187. 
255 Minderhoud 2000, pp. 187-189.
256 Minderhoud 2000, p. 189. 
257 Articles XIII (B) (3), XIV (B) (3), XV (B) (3) and XXI (B) (3) Benefit Entitlement (Residence Status) 

Act. See Article 11 of the Decree on the Extension and Restriction of the Category of Insured Per-
sons in Respect of General Social Insurance Schemes 1999 (Besluit uitbreiding en beperking kring 
verzekerden volksverzekeringen 1999) and Article 4c Decree on the Extension and Restriction of the 
Category of Insured Persons in Respect of Employee Social Insurance Schemes 1990 (Besluit uitbrei-
ding en beperking kring verzekerden werknemersverzekeringen 1990). 

258 Kamerstukken II, 1999/00, 26 800 VI, no. 53; Kamerstukken II, 2001/02, 19 637, no. 622. 
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Another general condition laid down in Netherlands social insurance schemes since the 
coming into force of the Benefit Entitlement (Residence Status) Act is that aliens are 
only entitled to actual payment of the benefits if they are legally allowed to be present 
in the Netherlands (rechtmatig verblijf) according to the Aliens Act 2000.259 Asylum 
seekers are only legally allowed to be present under the Aliens Act 2000 if expulsion 
is suspended on the basis of the law or a court judgment and during the period in 
which they are awaiting the official start of the asylum procedure.260 Not all asylum 
seekers fulfil this condition. For example, the rejection of an asylum application at an 
application centre does not have automatic de jure suspensive effect; neither does the 
lodging of a further appeal with the Council of State.    

The following sections will discuss the consequences of the limited period of insurance 
for asylum seekers’ entitlement to payment of the benefits under the different schemes. 
Since access to health care for asylum seekers has been provided under a special 
regulation that has been discussed above in section 2.4.2, the general health care 
scheme will not be discussed in this section.   

2.6.2 Sickness and disability

Netherlands health insurance is to a large extent privatized, as a result of which 
employers are obliged to continue to pay wages up to 70% of the wages during the first 
two years of sickness.261 For employees whose temporary contract ends during a period 
of sickness, the Sickness Benefits Act serves as a safety net. With regard to asylum 
seekers this means that asylum seekers who work, whether lawfully or unlawfully, are 
entitled to wage continuation payments by their employer during the first two years of 
sickness. In practice, however, an asylum seeker who works unlawfully will not be very 
anxious to start legal proceedings against his employer in order to ensure fulfilment of 
this obligation.262 An asylum seeker who works lawfully has an employment contract of 
24 weeks at the most. If he gets sick during this period, he is entitled to 70% of his wages 
during the rest of the duration of the employment contract. If the employment contract 
ends while the asylum seeker is still sick, he will be eligible for sickness benefits on 
the basis of the Sickness Benefits Act, provided that he is still legally allowed to be 
present in the Netherlands.263 For entitlement to sickness benefits it is required that the 
person was insured at the time the sickness arose; it is not required that the person is 
still insured at the time of application for benefits.264

259 See for example Article 19a Old age Pension Act; Article 19 Sickness Benefits Act. 
260 Article 8(f), (h) and (m) Aliens Act 2000 (Vreemdelingenwet 2000). 
261 Article 7:629 of the Netherlands Civil Code. During the first year, the employee is entitled to at least 

the minimum wage. 
262 Cf. Kamerstukken II, 1995/96, 24 233, no. 6, p. 49. 
263 Articles 19 and 41 Sickness Benefits Act (Ziektewet). 
264 Central Appeals Tribunal 4 July 2003, LJN: AI1101. 
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If after two years the asylum seeker is still incapable of working due to illness, he is 
eligible for disability benefits, provided that he still is allowed to be present in the 
Netherlands.265 The Netherlands does not have a separate social insurance scheme for 
disability caused by employment injuries.   

2.6.3 Maternity

Asylum seekers who work in conformity with the Aliens Employment Act are insured 
under the Work and Care Act.266 For pregnant asylum seekers, this means that if 
their delivery takes place during a period of lawful employment, they are entitled to 
pregnancy and maternity leave and to income replacement benefits during this period 
of around 16 weeks.267 This entitlement exists as well if the delivery is supposed to 
take place or actually takes place within ten weeks after the end of the insurance.268 
Theoretically, female asylum seekers who are pregnant and work in conformity with 
the Aliens Employment Act are therefore eligible for pregnancy and maternity benefits 
if the delivery takes place during the duration of the employment contract or within ten 
weeks after the period of lawful employment. In practice, however, it will be difficult for 
pregnant asylum seekers to find lawful employment. In view of the maximum duration 
of lawful employment of 24 weeks a year, asylum seekers who become pregnant during 
a period of lawful employment will generally not be entitled to pregnancy and maternity 
benefits, as the delivery will in that case usually not take place within this period of 24 
weeks, or within ten weeks after this period. 

2.6.4 Unemployment

Entitlement to unemployment benefits only exists if one has worked in 26 weeks of the 
36 weeks prior to the first day of unemployment.269 Since a work permit on behalf of 
asylum seekers will only be issued for a period of 24 weeks a year at the most, asylum 
seekers are not entitled to unemployment benefits. As has been shown above, this was 
the explicit goal behind the maximum duration of 24 weeks of the work permit for 
asylum seekers. 

265 Article 8; Article 47; Article 54 and Article 69 Work and Income According to Labour Capacity Act 
(Wet werk en inkomen naar arbeidsvermogen) in conjunction with Article 8 of the Sickness Benefits 
Act. 

266 Article 3:6 Work and Care Act in conjunction with Article 8 of the Sickness Benefits Act.
267 Article 3:7 in conjunction with Article 3:1 Work and Care Act. 
268 Article 3:10 Work and Care Act.
269 Article 17 of the Unemployment Benefits Act (Werkloosheidswet). 
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2.6.5 Old age and survivor’s pension

Persons of 65 years or older are entitled to payment of old age pension. The level of 
the pension is dependent on the number of years that the person concerned has been 
insured under the Old Age Pension Act. For every year of insurance, 2% of a full old 
age pension is built up.270 Periods during a year in which a person is not insured are 
aggregated for the calculation of the level of the pension.271 Since asylum seekers are 
only able to be insured for a maximum of 24 weeks a year, they will only build up 2% 
of a full old age pension after more than two years of employment in conformity with 
the Aliens Employment Act. 

Survivors are entitled to benefits under the General Survivor’s Benefits Act if the 
deceased is insured under this act on the day of decease.272 Accordingly, relatives 
(spouses and children) of asylum seekers who die during a period in which they work 
in conformity with the Aliens Employment Act are entitled to payment of survivor’s 
benefits, provided that they are legally allowed to be present in the Netherlands. 

2.6.6 Family costs

Under the Child Benefits Act, people who are insured are entitled to payment of child 
benefits for children forming part of their household and for children supported by 
them to a significant degree.273 In order to be entitled to payment of child benefits in a 
certain quarter one has to be insured on the first day of the quarter.274 Asylum seekers 
are only insured for a maximum of 24 weeks a year. However, this period does not 
have to be uninterrupted. Hence, if asylum seekers work in compliance with the Aliens 
Employment Act on each first day of the quarter, they are entitled to child benefits during 
the entire year, even though they are not insured during this entire period. Obviously, 
this is a mere theoretical possibility, as in practice it will be very cumbersome to be in 
a lawful, short-term employment at least three different times a year. Nevertheless, if 
asylum seekers are lawfully employed during an uninterrupted period of 13 weeks or 
more, they will be entitled to payment of child benefits for at least one entire quarter. 
Hence, to be entitled to child benefits during part of the year is not only a theoretical 
possibility for asylum seekers. 

In 2011 the Central Appeals Tribunal ruled that to exclude from child benefits aliens 
without a residence permit who have resided in the Netherlands for a significant period 

270 Article 13 Old Age Pension Act (Algemene Ouderdomswet). 
271 Article 1 Regulation on reduction on parts of calendar years and yearly contributions (Herleiding 

gedeelten van kalenderjaren en van jaarpremies). 
272 Article 1(d) General Survivor’s Benefits Act (Algemene nabestaandenwet). 
273 Article 7 Child Benefits Act (Algemene Kinderbijslagwet).
274 Article 11 Child Benefits Act. 
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of time (in casu a number of years), who are legally allowed to be present within the 
meaning of the Aliens Act 2000 (rechtmatig verblijf) and who have established such 
bonds with the Netherlands that they meet the ordinary residency test (ingezeteneschap), 
is contrary to the prohibition of discrimination as laid down in Article 14 of the European 
Convention on Human Rights.275 This would mean that asylum seekers who are present 
in the Netherlands for a long period of time and who have established a durable bond 
of a personal nature with the Netherlands should be entitled to child benefits. This 
judgment therefore breaks through the restrictive system of the Benefit Entitlement 
(Residence Status) Act with its limited number of exceptions to the general rule that 
only aliens with a secure residence right are fully entitled to social insurance benefits. 
The state has lodged an appeal with the Supreme Court against this judgment.  

According to the Rva 2005, asylum seekers who are entitled to payment of child 
benefits no longer receive the weekly financial allowance for their children.276 This is 
remarkable, as child benefits are meant to be a contribution to the extra costs needed 
for raising children and do not replace general social assistance benefits for nationals. 
In addition, the amount of the weekly allowance for children is significantly higher 
than the amount of child benefits.277 On the other hand, child benefits are not taken 
into account for calculating the means of an asylum seeker and, consequently, for 
establishing the duty to pay a contribution to the costs of the reception benefits.278  

2.6.7 Concluding remarks

Since the coming into force of the Benefit Entitlement (Residence Status) Act, asylum 
seekers are only covered by social insurance schemes if they are lawfully employed. 
Hence, asylum seekers are only insured under social insurance schemes for a maximum 
of 24 weeks a year. Moreover, in order to be entitled to actual payment of benefits, they 
have to be legally allowed to be present in the Netherlands on the basis of the Aliens 
Act 2000 (rechtmatig verblijf). As has been explained above, not all asylum seekers in 
the Netherlands fulfil the latter condition. 

These conditions imply that asylum seekers who get sick during a period of lawful 
employment in the Netherlands are eligible for sickness and, after two years, for 

275 Central Appeals Tribunal 15 July 2011, LJN: BR1905. The Central Appeals Tribunal based its reason-
ing for a large part on the special protection owed to children and on the duty for the state to take care 
of children arising from the Convention on the Rights of the Child. This reasoning does therefore not 
(necessarily) apply to the other social insurance schemes.   

276 Article 14(6) Rva 2005. 
277 In 2011 two adult asylum seekers with one child are entitled to a weekly financial allowance for their 

child of EUR 39.62, which is EUR 515.06 quarterly (Article 14(2)(b) and (4) Rva 2005). Child ben-
efits for a child between 6 and 11 years are EUR 236.77 quarterly in 2011 (Article 12 Child Benefits 
Act).  

278 Article 20(2) Rva 2005. 
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disability benefits. In addition, asylum seekers with children who are in lawful 
employment on the first day of a quarter are entitled to child benefits during that 
quarter. According to recent case law of the Central Appeals Tribunal, even all asylum 
seekers who meet the ordinary residency test should be entitled to child benefits. This 
latter entitlement is, however, not very beneficial for asylum seekers, as entitlement to 
child benefits ends entitlement to the weekly financial allowance for children under the 
reception conditions regulations. Theoretically, pregnant asylum seekers are entitled 
to paid pregnancy and maternity leave. In practice, however, it will be difficult for 
pregnant asylum seekers to find lawful employment. Due to the limited duration of the 
work permit, asylum seekers are not entitled to unemployment benefits. Ineligibility for 
unemployment benefits is the explicit aim of the limited duration of the work permit, as 
the government was of the opinion that provision of unemployment benefits to asylum 
seekers could have an ‘integration effect’ and could therefore raise false expectations 
with respect to the possibility to stay in the Netherlands.

2.7 Analysis and concluding remarks

This chapter reveals that a number of important changes have taken place as regards 
the reception of asylum seekers in the Netherlands. Until 1985 no special policy on 
the reception of asylum seekers existed and asylum seekers were eligible for general 
social assistance benefits on the same footing as nationals. In other words, until 1985, 
the fields of immigration control and social rights of asylum seekers were completely 
separated. As from 1985 asylum seekers have been excluded from the general social 
assistance scheme in the Netherlands and have been eligible for accommodation in 
large-scale accommodation centres and for benefits in kind. Since then, the policy on the 
reception of asylum seekers has been more and more used as an instrument of asylum 
or, more broadly, immigration policy. Whereas for some aspects of and changes in 
this policy, budgetary and other practical reasons or welfare-related reasons have been 
put forward by the government, reasons related to controlling the number of asylum 
applications, facilitating the repatriation of rejected asylum seekers and preventing 
misuse of the asylum procedure have more often been adduced. Over the years, a shift 
has taken place with regard to the way the reception policy can serve the latter reasons. 
Initially, reasons related to immigration policy were put forwards to justify exclusion 
of (certain categories of) asylum seekers from general social assistance benefits or from 
the special benefits scheme for asylum seekers. Later on, such reasons were more often 
used as arguments for providing asylum seekers with reception benefits. Over time, it 
has become more important for the government to keep a firm grip on asylum seekers 
in order to facilitate their departure from the Netherlands. 

Not only within official discourse, but also at the organizational level the policy on the 
reception of asylum seekers has converged more and more with immigration policy 
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over the years. As from 1994 the reception policy has formed part of the aliens affairs 
portfolio and since the coming into force of the Benefit Entitlement (Residence Status) 
Act in 1998, the special benefit scheme for asylum seekers has no longer fit in the 
framework of the Social Assistance Act.
Initially, the government was of the opinion that large-scale accommodation 
centres were undesirable for the reception of asylum seekers, as this would lead to 
institutionalization. Hence, reception in large-scale reception centres was only 
thought to be justified for a short and limited period of time. When in the nineties the 
number of asylum seekers increased, it turned out to be unfeasible to accommodate all 
asylum seekers for a limited period of time in small-scale accommodation under the 
responsibility of municipalities. Henceforth, accommodation in large-scale reception 
centres under the sole responsibility of the central government became the general rule. 
This did not change when the numbers of asylum applications decreased again at the 
beginning of the new century.

Accordingly, asylum seekers have been accommodated in large-scale reception centres 
during the entire asylum procedure from the mid-nineties. Since there is no time limit on 
the stay in such centres, asylum seekers sometimes live in reception centres for several 
years. The living conditions in these centres have been criticized in various research 
reports, especially combined with the sometimes lengthy stay. Although asylum seekers 
are not detained in these centres, they are in fact obliged to stay there, because they are 
only eligible for reception benefits if they make use of the accommodation in the centre 
and have a duty to report in the centre every week. In order to improve the conditions of 
asylum seekers who live in reception centres for a long period of time, the possibilities 
to work have been extended over the years. However, since the government has been 
very anxious about the idea that broad possibilities to work for asylum seekers would 
attract more asylum seekers, encourage misuse of the asylum procedure or promote 
integration of asylum seekers into society, stringent conditions have always been 
connected to the possibility for asylum seekers to legally enter the labour market.

This chapter further shows that the level of the reception benefits for asylum seekers 
is significantly lower than the level of general social assistance benefits in the 
Netherlands. At first, the level of the food allowance for asylum seekers was below the 
standards for a sound nutritional diet established in the Netherlands. This was adapted 
in 2007 at the instigation of the Dutch Council for Refugees. The part of the allowance 
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meant for the purchase of personal items, such as toiletries, clothes, public transport 
tickets, educational necessities, etc. is, however, still significantly lower than the 
standards under the Social Assistance Act for people living in institutions (i.e. people 
in a comparable situation to asylum seekers living in reception centres). Although 
the official explanation to the applicable regulation on reception benefits for asylum 
seekers refers to the standards of the Social Assistance Act to explain the level of the 
allowance for asylum seekers,279 the government admitted in 2010 that asylum seekers 
are not entitled to the exact same allowance as persons falling under the personal scope 
of this act.    

A significant number of asylum seekers in the Netherlands are deprived of their 
freedom during the first phase or during the entire asylum procedure. This concerns 
asylum seekers who apply for asylum at one of the external borders of the Netherlands 
(primarily at Schiphol Airport) and whose entry into the Netherlands has been refused. 
These asylum seekers are not eligible for the reception benefits examined in this chapter. 
Over the years, a number of categories of asylum seekers who are not deprived of their 
freedom have been denied reception benefits as well, including ‘Dublin claimants’, 
subsequent applicants and asylum seekers whose application has been denied at an 
application centre. Eventually, all these categories have once again become eligible 
for reception benefits. Some exceptions still exist, however, as regards subsequent 
applicants.280 In addition, during the first stage of the asylum procedure, asylum seekers 
only receive benefits in kind and are not entitled to the financial allowance. 

Changes in law and policy on the nature and quality of the reception benefits for 
asylum seekers have often been realized at the instigation of parliament and/or the 
municipalities. Remarkably, these changes have usually not explicitly been influenced 
by debate or case law on the impact of (social) human rights on the position of asylum 
seekers.281 The only exception in this regard is the eligibility of asylum seekers who 
take up lawful employment for social insurance benefits. The government has examined 
the possibilities for exclusion of these benefits as well, but this has been thought to be 
contrary to various norms of international human rights law and international social 
security law. In addition, recent case law of the Central Appeals Tribunal shows that 
exclusion of aliens who meet the ordinary residency (ingezeteneschap) test on the sole 
basis of their immigration status might be in violation of the internationally recognized 
prohibition of discrimination. 

279 Even though one of the explicit general principles of the first Regulation on the reception benefits for 
asylum seekers of 1987 was that the reception benefits of asylum seekers should be more austere that 
the benefits under the Social Assistance Act. This basic principle is still true, but cannot be found in 
the official explanation to the regulations on the reception benefits for asylum seekers. 

280 Asylum seekers who lodge a second or further application are not entitled to reception benefits before 
the start of the general asylum procedure and they are not entitled to reception benefits once their ap-
plication has been denied at an application centre. 

281 As opposed to the developments in this regard in, for example, Belgium, see Bouckaert 2007. 
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3.1 Introduction

After a legislative process of more than two years, the Council of the European Union 
adopted Directive 2003/9/EC laying down minimum standards for the reception of 
asylum seekers on 27 January 2003 (hereafter EU Reception Conditions Directive (EU 
RCD) or directive). The directive contains provisions on information and documentation, 
freedom of movement, family unity, schooling and education for minors, employment; 
the level and kind of benefits, accommodation, access to health care, reduction and 
withdrawal of reception conditions, provisions for asylum seekers with special needs,1 
the right to appeal, and the organization of the reception system. After a short description 
of the background, purpose and personal scope of the directive, this chapter will examine 
in detail the provisions of the directive dealing with social security benefits for asylum 
seekers and access to the labour market, as well as the provisions on reduction and 
withdrawal of these benefits. It will be seen that the directive only contains minimum 
standards regarding protection against general poverty and lack of (affordable) access 
to health care; it does not address protection against the occurrence of other social risks. 
The last section of this chapter will discuss the Commission proposals for a recast of the 
directive. Throughout this chapter, attention will be paid to reasons that have been put 
forward by the Member States and the Commission for including or excluding certain 
provisions in the directive. The reason for this is that in testing the minimum norms of 
the directive against international human rights law, the official reasons put forward by 
the legislator are relevant, as the question needs to be answered whether these reasons 
provide a sound basis for restricting human rights norms.

3.2 Background 

In as early as 1991, the Commission of the European Communities devoted attention to 
the social rights of asylum seekers. In a discussion paper attached to a communication 
to the Council and the European Parliament, the Commission considered that the 
lengthening of procedures, as a result of the ‘ever-swelling influx of asylum seekers’, 
has the effect of attracting even more asylum seekers ‘who, while their case is being 
considered, enjoy a legal status which carries with it various social security benefits’. 
In addition, the Commission considered that it is difficult to expel applicants who, 

1 Such as (unaccompanied) minors and victims of torture and violence.  
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during these long procedures, have become ‘socially and economically integrated’.2 
The Commission noted that there were marked differences in the material situation 
of asylum seekers among the Member States, in particular the position regarding 
access to employment, the right to social assistance and housing conditions.3 In order 
to ‘prevent any diversion of the flow of asylum seekers towards the Member State 
with the most generous arrangements’, the Commission recommended harmonizing 
the treatment extended to asylum seekers while their application is being examined.4 
The call for approximation of reception policies for asylum seekers was repeated by 
the Commission in a communication to the Council and the European Parliament 
of 1994.5 However, despite a joint action on conditions for the reception of asylum 
seekers tabled by the Spanish Presidency in 1995,6 no measures relating specifically 
to reception conditions were adopted at the time. The need to adopt such measures 
became more urgent with the coming into force of the Treaty of Amsterdam on 1 May 
1999. Since then, Article 63(1)(b) of the Treaty establishing the European Community 
provides that the Council should, within a period of five years after the entry into force 
of the Treaty of Amsterdam, adopt measures on asylum, including minimum standards 
on the reception of asylum seekers in Member States. According to Article 63(1)(b), 
such measures should be in accordance with the Geneva Convention of 28 July 1951 
and the Protocol of 31 January 1967 relating to the status of refugees and other relevant 
treaties. In the conclusions of its meeting in Tampere in 1999, the European Council 
agreed ‘to work towards establishing a Common European Asylum System, based on 
the full and inclusive application of the Geneva Convention’.7 As one of the elements to 
be included in the short term in this system, ‘common minimum conditions of reception 
of asylum seekers’ were mentioned. 

In June 2000 the French delegation presented a discussion paper on reception 
conditions for asylum seekers, which can be seen as the effective starting point for 
the EU Reception Conditions Directive.8 During its meeting on 30 November and 1 
December 2000, the Council adopted conclusions on the conditions for the reception 

2 Discussion paper on the right of asylum, attached to ‘Communication from the Commission to the 
Council and the European Parliament on the right of asylum’, Brussels 11 October 1991, SEC(91)1857 
final, p. 5.  

3 Idem, p. 7. 
4 Communication from the Commission to the Council and the European Parliament on the right of 

asylum’, Brussels 11 October 1991, SEC(91)1857 final, p. 7. 
5 Communication from the Commission to the Council and the European Parliament on Immigration 

and Asylum Policies, Brussels 23 February 1994, COM(94)23 final, p. 24. 
6 Handoll 2004, p. 116; Rogers 2002, p. 216. 
7 Tampere European Council 15 and 16 October 1999, Presidency Conclusions, available at: http://

www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/00200-r1.en9.htm  (20 October 
2010). 

8 Handoll 2004, p. 120. See Note from the French Delegation to the Asylum Working Party on Condi-
tions for the Reception of Asylum Seekers, Brussels 23 June 2000, Council Document 9703/00 ASILE 
28. 
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of asylum seekers containing guidelines for the future Community instrument on this 
issue.9 These conclusions reveal that no consensus yet existed on the personal scope 
of the instrument10; the freedom of movement of asylum seekers11 and the access of 
asylum seekers to the labour market.12 

On 3 April 2001 the Commission presented its proposal for an EU Reception Conditions 
Directive. This proposal was based on a study on the current law and practice in the 
Member States regarding reception conditions for asylum seekers, the above-mentioned 
Council conclusions, a study by the UNHCR, and bilateral consultations with Member 
States, the UNHCR and relevant NGOs.13 The proposal was subsequently commented 
upon by the European Parliament,14 the Economic and Social Committee,15 the 
Committee of the Regions16 and the UNHCR. The asylum working party of the Council 
started to examine the proposal in July 2001.17 On 27 January 2003 the directive was 
formally adopted by the Council. The directive entered into force on its publication on 
6 February 2003. 

The directive forms part of the Common European Asylum System. The other 
constituents of the Common European Asylum System are 
- Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving 

temporary protection in the event of a mass influx of displaced persons and on 

9 Council Document 13865/00 (Presse 457).
10 The instrument was to cover asylum seekers claiming the benefit of the Geneva Convention on the 

Status of Refugees. It remained, however, open for discussion whether the instrument should mention 
the possibility of application or adaptation by the Member States to persons seeking other forms of 
protection or whether the instrument should also apply to persons seeking another form of protection.

11 The following two options remained open to discussion: 1) fixing the place of residence as the place 
where asylum seekers receive social benefits; and 2) limiting the movements of an asylum seeker to 
an administrative subdivision or to parts of a State’s territory in order to enable asylum applications to 
be processed swiftly.

12 The following three options remained open to discussion: 1) general ban on access to employment, 
to avoid the filing of applications solely for economic purposes; 2) completely free access to em-
ployment; and 3) possibility of access to employment subject to one or more conditions. Hence, all 
possibilities regarding the access of asylum seekers to the labour market still existed.  

13 See Explanatory Memorandum to Commission of the European Communities, Proposal for a Coun-
cil Directive laying down minimum standards on the reception of applicants for asylum in Member 
States, Brussels 3 April 2001, COM(2001) 181 final. 

14 As was required by Article 67(1) TEC. 
15 The Council and the Commission can consult this committee if that is considered appropriate (Article 

262 TEC). This committee consist of representatives of the various economic and social components 
of organized civil society, and in particular representatives of producers, farmers, carriers, workers, 
dealers, craftsmen, professional occupations, consumers and the general interest (Article 257 TEC). 

16 The Council and the Commission can consult this committee if that is considered appropriate (Article 
265 TEC). This committee consists of representatives of regional and local bodies who either hold 
a regional or local authority electoral mandate or are politically accountable to an elected assembly 
(Article 263 TEC). 

17 Handoll 2004, p. 123.
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measures promoting a balance of efforts between Member States in receiving such 
persons and bearing the consequences thereof (Temporary Protection Directive); 

- Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the 
qualification and status of third country nationals or stateless persons as refugees 
or as persons who otherwise need international protection and the content of the 
protection granted (Qualification Directive); 

- Council Directive 2005/85/EC of 1 December 2005 on minimum standards 
on procedures in Member States for granting and withdrawing refugee status 
(Procedures Directive); and 

- Council Regulation 2003/343/EC of 18 February 2003 establishing the criteria 
and mechanisms for determining the Member State responsible for examining an 
asylum application lodged in one of the Member States by a third-country national 
(Dublin Regulation).18 

The background and treaty basis of the directive shows that in the EU context rules on 
asylum seekers’ access to the labour market and social security form part of asylum 
policy. This could have been different. In 1987 the European Court of Justice ruled that 
the access of third-country nationals to the labour market and other issues related to 
the employment and working conditions of third-country nationals must be held to fall 
within the field of social policy, since ‘the employment situation and, more generally, 
the improvement of living and working conditions within the Community are liable to 
be affected by the policy pursued by the Member States with regard to workers from 
non-member countries’.19 

3.3 Object and purpose 

The purpose of the directive is to lay down minimum standards for the reception of 
asylum seekers in the Member States.20 According to the preamble, these minimum 
standards should ‘normally’ suffice to ensure asylum seekers a dignified standard of 
living and comparable living conditions in all Member States.21

The text of the preamble therefore suggests that the purpose of the directive is twofold. 
First, the directive aims to secure asylum seekers generally a dignified standard of 
living.22 The preamble states in this regard that the directive respects the fundamental 

18 Cf. Battjes 2006, pp. 195-196
19 Court of Justice 9 July 1987, joined cases 281, 283 to 285 and 287/85 (Germany, France, Netherlands, 

Denmark, and United Kingdom v. Commission). Apperently, the Court of Justice applied the ‘sphere 
separation model’ in this judgment (see section 1.2).  

20 Article 1 EU RCD. 
21 Recital 7 of the preamble. 
22 The word ‘normally’ may indicate that the minimum standards occasionally allow for an undignified 

standard of living (cf. Battjes 2006, p. 204; Handoll 2007, pp. 206-207).  
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rights and observes the principles recognized in particular by the Charter of Fundamental 
Rights of the European Union. According to this recital, the directive seeks in particular 
to ensure full respect for human dignity and to promote the application of Articles 1 
and 18 of the said Charter.23 In addition, the preamble states that with respect to the 
treatment of persons falling within the scope of this directive, Member States are bound 
by obligations under instruments of international law to which they are party and which 
prohibit discrimination.24 Secondly, the directive aims to ensure comparable living 
conditions for asylum seekers in all Member States. This harmonization of reception 
conditions should help to limit the secondary movements of asylum seekers influenced 
by the variety of conditions for their reception.25 According to Peek, the reduction of 
secondary movements can be assumed to be the most decisive factor for the adoption 
of the directive.26 The limitation of secondary movements is a purpose that (almost) all 
instruments of the Common European Asylum System, to which the preamble of the 
directive also refers, have in common.27 Accordingly, just as the background and treaty 
basis of the directive, the object and purpose as reflected in the preamble show that the 
directive falls in the context of asylum policy.28 This is most clearly reflected in recital 
4 of the preamble, which states that the ‘establishment of minimum standards for the 
reception of asylum seekers is a further step towards a European asylum policy’. 

The directive lays down ‘minimum’ standards. ‘It is in the very nature of minimum 
standards that Member States have the power to introduce or maintain more favourable 
provisions for third-country nationals and stateless persons who ask for international 
protection from a Member State’.29 The introduction or maintaining of more favourable 
provisions would, however, counteract the purpose of harmonization of reception 
conditions. Consequently, as Handoll notes, the minimum standards of the directive 
risk becoming ‘the’ standards.30 

3.4 Personal scope 

According to Article 3(1), the directive applies ‘to all third country nationals and 
stateless persons who make an application for asylum at the border or in the territory of 

23 Recital 5 of the preamble. Articles 1 and 18 of the Charter of Fundamental Rights of the European 
Union concern respect and protection for human dignity and the right to asylum, respectively. 

24 Recital 6 of the preamble. 
25 Recital 8 of the preamble. 
26 Peek 2010, p. 887. In support of this statement, he refers to Meyer, who took part in the negotiations 

as representative of the German Ministry of Justice. 
27 The purpose of limiting secondary movements can be found in recital 9 of the preamble of the Tempo-

rary Protection Directive; recital 7 of the preamble of the Qualification Directive; and recital 6 of the 
preamble of the Procedures Directive.     

28 Cf. Handoll 2004, p. 125. 
29 Recital 15 of the preamble. 
30 Handoll 2004, p. 116. 
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a Member State as long as they are allowed to remain on the territory as asylum seekers, 
as well as to family members, if they are covered by such application for asylum 
according to the national law’. ‘Application for asylum’ is defined in the directive as 
‘the application made by a third-country national or a stateless person which can be 
understood as a request for international protection from a Member State, under the 
Geneva Convention’.31 This definition is supplemented with the presumption that any 
application for international protection is an application for asylum, unless a third-
country national or a stateless person explicitly requests another kind of protection that 
can be applied for separately.32 This means that only if a Member State has a separate 
procedure for applications for protection on other grounds than the Geneva Convention 
and the applicant applies for such protection explicitly, no ‘application for asylum’ has 
been made. ‘Asylum seeker’ is defined in the directive as a ‘third-country national or 
a stateless person who has made an application for asylum in respect of which a final 
decision has not yet been taken’.33

Hence, in order to fall under the scope of the directive, three important conditions have 
to be fulfilled:
1. A request for international protection must have been made/lodged;
2. No final decision must have been taken on this request; and
3. The asylum seeker must be allowed to remain on the territory.

The directive does not contain provisions on the meaning of these conditions. However, 
as the Tampere conclusions made clear, the directive on minimum standards for the 
reception of asylum seekers should not be seen as an independent instrument, but as 
part of a system, of an organized body of law.34 This aim of a Common European 
Asylum System has been repeated in the preamble of the directive.35 As a result, the 
provisions of the EU Reception Conditions Directive should be read and interpreted in 
conjunction with the other elements of the Common European Asylum System.36 

31 The Convention of 28 July 1951 relating to the status of refugees, as amended by the New York Pro-
tocol of 31 January 1967 (Article 2(a) EU RCD). 

32 Article 2(b) EU RCD.
33 Article 2 (c) EU RCD. 
34 Cf. Battjes 2006, pp. 30-31 and 195. 
35 See recitals 1-3 of the preamble EU RCD. 
36 This is also the opinion of the British Supreme Court. According to Lord Kerr, since the Reception 

Conditions Directive and the Procedures Directive use almost identical language, have the same pur-
pose and share a broadly common ancestry, the expression ‘application for asylum’ should have the 
same meaning in both directives (R(on the application of ZO (Somalia) and others) (Respondents) v 
Secretary of State for the Home Department (Appellant), 28 July 2010, [2010] UKSC 36). In the same 
way, the Administrative Jurisdiction Division of the Netherlands Council of State has interpreted the 
term ‘final decision’ in the Reception Conditions Directive on the basis of the definition of this term 
in the Procedures Directive (ABRvS 22 September 2010, 200906855/1/V1, JV 2010/413). See in this 
regard also the judgments of the latter court of 4 October 2011 (ABRvS 4 October 2011, LJN: BT7118 
and BT7120). 
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Lodging or making an asylum application
According to the English-language version, the directive applies to third-country 
nationals and stateless persons who make an application for asylum. Article 6 of this 
version of the directive, on the right to documentation, contains a time limit of three 
days after an application is lodged. This might indicate that in order to fall under the 
personal scope of the directive, it suffices to make an application for asylum; it is not 
necessary to officially lodge the application in conformity with national law. Other 
language versions of the directive, however, do not distinguish between making and 
lodging an application in Articles 3 and 6 and indicate that the application must have 
been lodged in order to fall under the personal scope of the directive.37 

The difference between making and lodging an application is particularly relevant in 
EU Member States where asylum applications have to be made in person. When asylum 
applications can be made in writing, the lodging of an application is less dependent on 
action by the authorities, and therefore usually coincides with making the application. 
Article 6(1) of the Procedures Directive states that Member States may require that 
applications for asylum be made in person and/or at a designated place. Arguably, 
persons who do not fulfil such a national requirement have not made an ‘application 
for asylum’ in the sense of EU asylum law.38 Article 4(2) of the Dublin Regulation 
stipulates that ‘an application for asylum shall be deemed to have been lodged once 
a form submitted by the applicant for asylum or a report prepared by the authorities 
has reached the competent authorities of the Member State concerned’ (italics CHS). 
This article continues by stating that where ‘an application is not made in writing, the 
time elapsing between the statement of intention and the preparation of a report should 
be as short as possible’. Hence, these two articles indicate that Member States may 
require making an application for asylum in person and/or at a designated place. Once 
a statement of intent has been made in person and/or at the designated place, the asylum 
application has been made. This application has been lodged once an official report on 
this statement has reached the authorities. The period between making and lodging an 
asylum application must be as short as possible. 

The English-language version of the directive indicates that an asylum seekers falls 
under the personal scope of the directive once he has stated his intention to apply for 
asylum, if necessary in person and/or at a designated place. Other versions indicate that 
asylum seekers only fall under the personal scope of the directive once the application 
has been lodged, i.e. when an official report on the application has been prepared and 

37 For example, the Dutch-language version uses the word indienen in both articles and the French ver-
sion uses qui déposent in Article 3(1) and le dépôt de leur demande in Article 6(1). 

38 Cf. Spijkerboer 2010, p. 10. 
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received by the competent authorities.39 On this point, no uniform interpretation is 
therefore possible on the basis of the text. In that case, the directive must be interpreted 
by reference to the purpose and its general scheme.40 A reading in conformity with 
the purpose of the directive might indicate that lodging an asylum application in the 
sense of Article 4(2) of the Dublin Regulation is not necessary in order to fall under the 
personal scope, as this would make it possible for EU Member States to unilaterally 
postpone or even withhold the application of the directive, which runs counter to the 
purpose of harmonizing reception conditions.41 

No final decision
The directive does not contain a definition of the term ‘final decision’. Article 2(d) of the 
Procedures Directive defines ‘final decision’ as ‘a decision on whether the third country 
national or stateless person be granted refugee status by virtue of Directive 2004/83/
EC [Qualification Directive, CHS] and which is no longer subject to a remedy within 
the framework of Chapter V of this Directive irrespective of whether such remedy has 
the effect of allowing applicants to remain in the Member States concerned pending its 
outcome (...)’. Chapter V of the Procedures Directive deals with appeals procedures 
and contains the right to an effective remedy. According to Article 39(1) of this chapter, 
asylum seekers have the right to an effective remedy before a court or tribunal against 
decisions taken on their application for asylum. This chapter does not contain a right 
to a remedy in two instances. A restrictive reading of the term ‘final decision’ would 
therefore be that a final decision has been taken if a court or tribunal, of first instance, 
has reviewed the decision of the authorities on the application for asylum or if the 
asylum seeker has not made use of the possibility to appeal this decision. In this reading, 
asylum seekers who appeal to a higher national court or authority do not fall under the 
scope of the directive. A wider reading of the term ‘final decision’ is also possible. In 
that case ‘a remedy within the framework of Chapter V’ of the Procedures Directive 
should be understood more broadly and ‘final decision’ would mean a non-appealable 
decision. In that case, a decision on the asylum application should only considered to 
be ‘final’ if all domestic remedies have been exhausted. This latter interpretation would 
solve problems of interpretation when the higher court refers back to the court of first 
instance. Since international courts or committees are clearly no remedies within the 
framework of the Procedures Directive, and no ‘appeal’ can be lodged against national 

39 On the basis of the Dutch-language version, Larsson for example concludes that an asylum seeker 
should have lodged his application in order to fall under the personal scope of the directive (Larsson 
2011, pp. 62-63). 

40 Cf. Court of Justice 21 November 1974, case 6/74 (Moulijn v. Commission), paras. 10-11. 
41 Spijkerboer 2010, p. 11. As Spijkerboer argues, to require the official lodging of an asylum application 

in order to fall under the personal scope of the directive would make it possible for Member States to 
first examine the well-foundedness of the application, and only thereafter allow the asylum seeker to 
lodge the application, which will be rejected immediately thereupon. The asylum seeker will in that 
way not fall under the scope of the directive, which runs counter to the effectiveness of the directive 
and its purpose of harmonizing reception conditions.  
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decisions with these bodies, asylum seekers who have exhausted domestic remedies 
and who lodge a complaint with an international court or committee have received a 
‘final decision’ on their asylum application and, consequently, do not fall under the 
personal scope of the directive. 

Allowed to remain on the territory
A final important condition in order to fall under the scope of the directive is to 
be allowed to remain on the territory. Again, the directive does not contain further 
provisions on this condition. According to Article 2(k) of the Procedures Directive, 
‘remain in the Member State’ means to remain in the territory, including at the border 
or in transit zones, of the Member State in which the application for asylum has been 
made or is being examined. Hence, the border and the transit zone of an airport must be 
considered to form part of a Member State’s territory. The question remains, however, 
as to when an asylum seeker is ‘allowed’ to remain on the territory. The Procedures 
Directive shows that it is not completely left to the Member States to decide on this 
question.

Pursuant to Article 7(1) of the Procedures Directive, an asylum seeker is allowed to 
remain in the Member State until the determining authority has made a decision in 
accordance with the procedures at first instance set out in Chapter III. Chapter III of the 
Procedures Directive contains rules and guarantees for different kind of procedures and 
applications, such as accelerated procedures, inadmissible and unfounded applications, 
subsequent applications and border procedures. Accordingly, asylum seekers are 
allowed to remain on the territory, and fall under the personal scope of the EU Reception 
Conditions Directive, in all these situations, until a decision in first instance has been 
taken. Article 7(2) contains two important exceptions to this rule, however. Member 
States can make an exception to the right to remain on the territory if they decide to not 
further examine a subsequent application, in accordance with the procedural guarantees 
of Articles 32 and 34 of the Procedures Directive; or if they will surrender or extradite 
the asylum seeker. 

With regard to the appeal phase, the relevant rules are less clear. According to Article 
39(3) of the Procedures Directive, the Member States should provide for rules in 
accordance with their international obligations dealing with (a) the question of whether 
the appeal has the effect of allowing the asylum seeker to remain in the Member State 
pending its outcome; and (b) the possibility of a legal remedy or protective measures 
where the appeal does not have the effect of allowing the asylum seeker to remain in the 
Member State pending its outcome. This article further states that Member States may 
also provide for an ex officio remedy. Hence, it is left to the Member States to decide, 
in accordance with their international obligations, whether asylum seekers are allowed 
to remain pending the outcome of their appeal. If asylum seekers are not allowed to 
remain pending the outcome of the appeal, then Member States should provide for 
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rules on the possibility of a legal remedy or protective measures. This can also be an 
ex officio remedy. This means that domestic law decides whether asylum seekers are 
allowed to remain pending the outcome of their appeal and, consequently, whether 
they fall under the personal scope of the EU Reception Conditions Directive. This 
domestic law must, however, be in accordance with the international obligations of the 
Member State. According to case law of the European Court on Human Rights, Article 
13 of the European Convention on Human Rights (ECHR) requires in the case of an 
arguable claim that expulsion violates Article 3 ECHR, a remedy with automatic, de 
jure suspensive effect. As a remedy must be effective in practice as well as in law in 
order to fulfil the requirements of Article 13 ECHR, it is not enough that a court can 
order a stay of execution; the suspensive effect must be an automatic consequence 
of lodging an appeal.42 Accordingly, if domestic law must be in accordance with 
international obligations, it should provide for an appeal with automatic suspensive 
effect for asylum seekers who have an arguable claim that expulsion violates Article 3 
ECHR. As the condition ‘to be allowed to remain on the territory’ seems to be a mere 
factual criterion, since no lawful or legal presence is required, it can be assumed that 
asylum seekers whose appeal has suspensive effect fulfil this condition.43 Arguably, 
then, asylum seekers who have an arguable claim that expulsion violates Article 3 
ECHR, are, on the basis of the international obligations of the Member States, allowed 
to remain on the territory pending the outcome of their appeal, and, consequently, fall 
under the personal scope of the EU Reception Conditions Directive.

In brief, asylum seekers are allowed to remain on the territory until the authorities have 
decided in first instance on their asylum application, unless they submit a subsequent 
application that the authorities do not examine further or they will be extradited or 
surrendered and they are not allowed to remain for those reasons under domestic 
law. The question whether asylum seekers are allowed to remain, and, consequently, 
fall under the personal scope of the directive pending appeal is left to domestic law. 
However, arguably, asylum seekers who have an arguable claim that expulsion violates 
Article 3 ECHR should be allowed to remain on the basis of Article 13 ECHR and 
therefore fall under the directive.       

42 See for example: ECtHR 26 April 2007, appl. no. 25389/05 (Gebremedhin v. France), para. 66; 
ECtHR 22 September 2009, appl. no. 30471/08 (Abdolkhani and Karimnia v. Turkey), paras. 108 and 
116. 

43 Also if a legal obligation to leave the territory still exists, but is temporarily not enforced due to this 
suspensive effect. Peek argues that asylum seekers whose obligation to leave the country is not en-
forced and who are therefore only factually allowed to remain on the territory do not fall under the 
scope of the directive (Peek 2010, pp. 897-898). In my view, however, as long as no final decision 
on their asylum application has been taken, asylum seekers whose obligation to leave the country is 
explicitly not enforced fulfil the mere factual criterion of the directive.  
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Concluding remarks
Asylum seekers fall under the scope of the directive as from the moment that they 
have submitted their asylum application. Arguably, they already fall under the personal 
scope as from the moment they make their intention to apply for asylum known to the 
authorities, if necessary in person and/or at a designated place. They fall under the 
scope of the directive until the competent authorities have decided on their application 
in first instance, unless they are not allowed to remain on the territory because they have 
submitted a subsequent application that the authorities do not examine further or they 
will be extradited or surrendered. If their asylum application has been rejected and they 
lodge an appeal against this rejection, they fall under the personal scope of the directive 
if they are allowed to remain on the territory pursuant to domestic law. This domestic 
law should, however, be in accordance with the international obligations, as a result of 
which asylum seekers with an arguable claim that expulsion violates Article 3 ECHR, 
should be allowed to remain on the territory pending the appeal, by virtue of Article 13 
ECHR. 

Hence, the stage of the asylum procedure is decisive for the question whether asylum 
seekers fall under the scope of the directive. A number of categories of ‘asylum seeker’, 
as defined in section 1.5.1, do not fall under the personal scope of the directive. First of 
all, two categories of asylum seeker do not fall under the personal scope of the directive 
pending the examination of their application by the determining authorities if they are, 
under domestic law, not allowed to remain on the territory pending this examination. 
This concerns asylum seekers whose subsequent asylum application will not be further 
examined in accordance with the Procedures Directive and asylum seekers who will be 
extradited or surrendered. A second category of asylum seeker falling outside the scope 
of the directive concerns asylum seekers who lodge an appeal against the rejection of 
their asylum application and, under domestic law, are not allowed to remain on the 
territory pending the appeal. Arguably, however, asylum seekers who have an arguable 
claim based on Article 3 ECHR should be allowed to remain on the territory pursuant 
to Article 13 ECHR. Finally, asylum seekers who lodge a complaint to an international 
court or committee that their expulsion violates a human rights provision do not fall 
under the scope of the directive. The same might be true for asylum seekers who lodge 
a further (domestic) appeal against a decision of a court in first instance that the appeal 
is unfounded. 
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3.5 Content of relevant provisions 

3.5.1 Introduction

The following paragraphs will examine relevant provisions of the directive as regards 
asylum seekers’ access to social security and the labour market. The directive only 
contains minimum standards as regards protection against general poverty and lack of 
(affordable) access to health care; it does not address protection against the occurrence 
of other social risks. Within the Common European Asylum System, access to social 
insurance benefits (as distinguished from social assistance benefits) is only addressed 
by the Qualification Directive, which applies to persons whose application for asylum 
has been granted.44 

The next sections will therefore examine the provisions of the directive on ‘material 
reception conditions’ (housing, food and clothing), on health care, on access to the 
labour market and on the reduction and withdrawal of reception benefits. First, the final 
text of the provisions will be discussed. Next, to what extent this text differs from the 
text of the proposal for the directive of the Commission will be examined. Attention is 
paid to these differences as this will reveal on which standards the Member States were 
not willing to agree.

3.5.2 Material reception conditions

Text of the directive
According to Article 2(j) of the directive, ‘material reception conditions’ means ‘the 
reception conditions that include housing, food and clothing, provided in kind, or as 
financial allowances or in vouchers, and a daily expenses allowance’. Asylum seekers 
have an enforceable right to these kinds of reception conditions, as Member States 
should ‘ensure’ that material reception conditions are available when the application 
for asylum is made.45 Paragraph 5 of Article 13 explicitly reiterates the possibility 
for Member States to provide material reception conditions in kind, or in the form of 

44 See Article 26(5) of Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the 
qualification and status of third country nationals or stateless persons as refugees or as persons who 
otherwise need international protection and the content of the protection granted (Qualification Direc-
tive). Article 28 of this directive addresses social assistance benefits. 

45 Article 13(1) EU RCD. 
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financial allowances or vouchers46 or in a combination of these provisions.47 As Peek 
argues, the possibility to provide reception conditions in kind or in vouchers reveals 
that the directive envisions a separate support scheme for asylum seekers, as provision 
of benefits in kind or in vouchers in rather uncommon in general social assistance 
schemes for nationals.48

As to the level of the material reception conditions, the directive states rather vaguely 
that these conditions should ‘ensure a standard of living adequate for the health of 
applicants and capable of ensuring their subsistence’.49 As this provision allows for 
wide interpretation, it can be interpreted as a very minimalist standard, requiring only 
vital basic needs to be met.50 The provision of material reception conditions may be 
made subject to the condition that asylum seekers do not have sufficient means to reach 
this standard of living.51 In addition, if asylum seekers have sufficient resources, for 
example if they have been working for a reasonable period of time, Member States may 
require them to cover or contribute to the cost of the material reception conditions or 
they may ask for a refund afterwards.52 

46 The possibility to provide asylum seekers with vouchers has been criticized by the European Parlia-
ment, the Economic and Social Committee and the UNHCR for more or less the same reasons, namely 
that it causes difficulties for asylum seekers and it unnecessarily distinguishes them from the rest of 
the population (in the words of the Economic and Social Committee). See European Parliament, 
‘Report on the proposal for a Council directive laying down minimum standards on the reception of 
applicants for asylum in Member States’ 15 April 2002, A5-0112/2002 Final, p. 32; Opinion of the 
Economic and Social Committee on the ‘Proposal for a Council Directive laying down minimum 
standards on the reception of applicants for asylum in Member States’, Official Journal C 48/63 
21.2.2002, para. 4.4.2.2; UNHCR 2003, comment to Article 13(5).

47 A Commission report on the application of the directive reveals that the majority of Member States 
provide accommodation, food and clothing in kind (Commission of the European Communities, Re-
port from the Commission to the Council and to the European Parliament on the Application of 
Directive 20039/EC of 27 January 2003 laying down Minimum Standards for the Reception of Asylum 
Seekers, COM(2007) 745 final, p. 5). 

48 Peek 2010, p. 934. 
49 Article 13(2) EU RCD. As regards the level of the allowance provided to asylum seekers, the Eco-

nomic and Social Committee held that it should be specified that the ‘allowance is to be determined 
with reference to the basic old-age pension or, where such a pension does not exist, the payments pro-
vided by an institute which performs the same function. At all events, the various forms of allowance 
granted to asylum seekers should take account of the full range of benefits available to Member State 
nationals’ (Opinion of the Economic and Social Committee on the ‘Proposal for a Council Directive 
laying down minimum standards on the reception of applicants for asylum in Member States’, Official 
Journal C 48/63 21.2.2002, para. 4.4.2.1). 

50 Cf. McAdam 2007, pp. 249-250; Handoll 2007, p. 217; Peek 2010, p. 934. Such a minimalist inter-
pretation raises  the question, however, whether this is in conformity with the directive’s objective to 
ensure asylum seekers a dignified standard of living. 

51 Article 13(3) EU RCD.
52 Article 13(4) EU RCD. As Peek observes, it can be problematic to oblige asylum seekers to pay for ac-

commodation in assigned collective accommodation centres, while they have no possibility to choose 
alternative accommodation (Peek 2010, p. 935).
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The provision of housing in kind is more elaborately regulated in the directive. If 
housing is provided in kind, it should take one or a combination of the following forms:
a. premises used for the purpose of housing applicants during the examination of an 

application for asylum lodged at the border;
b. accommodation centres which guarantee an adequate standard of living;
c. private houses, flats, hotels or other premises adapted for housing applicants.53

Member States should ensure that transfers of asylum seekers from one housing facility 
to another only take place when necessary.54 

‘Accommodation centres’ are defined in Article 2(l) of the directive as ‘any place used 
for the collective housing of asylum seekers’. The directive contains some specific 
guarantees for this kind of housing, as the directive explicitly states that these centres 
should guarantee an adequate standard of living55 and that persons working in these 
centres should be adequately trained.56 

The directive further contains some rules regarding the freedom of movement in 
relation to accommodation of asylum seekers. Besides confinement to a particular place 
(i.e. detention) when it proves necessary, Member States may decide on the residence 
of the asylum seeker for reasons of public interest, public order or, when necessary, for 
the swift processing and effective monitoring of his or her application.57 In addition, 
Member States are allowed to make provision of the material reception conditions 

53 Article 14(1) EU RCD. The Commission report on the application of the directive shows that collec-
tive housing is the most common form of accommodation for asylum seekers in the Member States 
(Commission of the European Communities, Report from the Commission to the Council and to the 
European Parliament on the Application of Directive 20039/EC of 27 January 2003 laying down 
Minimum Standards for the Reception of Asylum Seekers, COM(2007) 745 final, p. 5).  

54 Article 14(4) EU RCD. 
55 It is remarkable that this provision explicitly states that accommodation centres should guarantee an 

adequate standard of living, since Article 13(2) EU RCD already provides that the material reception 
conditions should ensure a standard of living adequate for the health of applicants and capable of en-
suring their subsistence. Furthermore, this addition seems to imply that the other two forms of housing 
do not necessarily have to guarantee an adequate standard of living.

56 Article 14(5) EU RCD. According to the Economic and Social Committee, ‘the period spent in recep-
tion centres should be as short as possible – especially since reception centres often resemble detention 
centres – before people are moved to alternative, normal accommodation’ (Opinion of the Economic 
and Social Committee on the ‘Proposal for a Council Directive laying down minimum standards on 
the reception of applicants for asylum in Member States’, Official Journal C 48/63 21.2.2002, para. 
4.4.1). Also the Committee on Employment and Social Affairs of the European Parliament was of the 
opinion that ‘[a]ccommodation centres often resemble detention centres, and do nothing to advance 
social integration for applicants for asylum or their contact with the host country’. For those reasons, 
the Committee found  it necessary ‘to reduce the stay in such centres to the minimum and to grant 
access as soon as possible to normal housing’ (European Parliament, ‘Report on the proposal for a 
Council directive laying down minimum standards on the reception of applicants for asylum in Mem-
ber States’ 15 April 2002, A5-0112/2002 Final, p.83). 

57 Article 7(2) EU RCD.
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subject to actual residence by the asylum seekers in a specific place.58 There should be a 
possibility for granting temporary permission to leave this place of residence.59

Exceptionally, Member States may deviate from these guarantees for the provision of 
housing in kind, but only for a reasonable period which must be as short as possible. 
Basic needs should in any case be covered. Deviation is only possible when:
- an initial assessment of the specific needs of the applicant is required;
- material reception conditions are not available in a certain geographical area;
- housing capacities normally available are temporarily exhausted; or
- the asylum seeker is in detention or confined to border posts.60

This means that if one of these situations apply, it is possible to house asylum seekers 
in facilities that are not adapted or specifically intended for the housing of asylum 
seekers.61 

As regards material reception conditions (and health care), the directive further contains 
the general principle that Member States should take into account the specific situation 
of vulnerable persons found to have special needs.62 Neither ‘vulnerable persons’ 
nor ‘special needs’ has been defined by the directive, but a number of examples of 
‘vulnerable persons’ have been listed: (unaccompanied) minors, disabled people, 
elderly people, pregnant women, single parents with minor children and persons who 
have been subjected to torture, rape or other serious forms of psychological, physical 
or sexual violence.63 

Differences from Commission Proposal
The provisions discussed above differ on some important points from the text of the 
proposal of the Commission. As to the level of the material reception conditions, the 
Commission proposed to lay down that these conditions should ensure ‘a standard of 
living adequate for the health and the well being of applicants and their accompanying 
family members as well as the protection of their fundamental rights’64, which can be 

58 Article 7(4) EU RCD. According to this article, such a decision may be of a general nature. This article 
specifically speaks of ‘material reception conditions’. Consequently, the provision of health care may 
not be subject to the actual residence of an asylum seeker at a designated place.   

59 Article 7(5) EU RCD. 
60 Article 14(8) EU RCD. 
61 From the discussion in the Asylum Working Party of the Council, it follows that delegations of some 

Member States have proposed this provision in order to make it possible to house asylum seekers 
for limited periods of time, for example in castles, boats or camp sites (Council Document 11541/01 
ASILE 43, p. 26). 

62 Article 17 EU RCD.
63 Article 17(1) EU RCD. 
64 Article 15(2) of the ‘Proposal for a Council Directive laying down minimum standards on the re-

ception of applicants for asylum in Member States’, COM(2001) 181 final (hereafter: Commission 
Proposal). 
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seen as a more sympathetic level for asylum seekers.65 This formulation was, however, 
considered to be too vague and not well suited to the content of a directive by the 
Member States.66 An important guarantee laid down in the Commission Proposal 
concerns the provision that Member States should ensure that the standard of living 
is determined with regard to the length of the asylum procedure.67 Although this link 
between reception conditions and the length of the procedure was very much welcomed 
by the UNHCR68, most Member States did not consider it appropriate to link the level 
of benefits to the duration of the procedure.69 As regards transfers of asylum seekers 
from one housing facility to the other, the Commission Proposal stated that this should 
take place only when necessary in relation to the examination of the application or for 
security reasons.70 Delegations of the Member States already agreed, however, during 
the first meeting in which the Commission Proposal was examined to delete this extra 
guarantee.71 Finally, the Commission proposal only provided for detention of asylum 
seekers, under certain circumstances, and for limiting the freedom of movement of 
asylum seekers to a specific area of their territory, not for deciding on the particular 
place of residence or for subjecting the provision of material reception conditions to 
actual residence in a particular place.72

3.5.3 Access to health care

Text of the directive
Article 15(1) of the directive stipulates that the Member States should ‘ensure that 
applicants receive the necessary health care which shall include, at least, emergency 
care and the essential treatment of illness’. For applicants who have special needs, 

65 Cf. Handoll 2004, p. 144; Peek 2010, p. 933. The UNHCR would have preferred the language of the 
Commission in the final text of the directive, see UNHCR 2003, comment on Article 13(1) and (2).  

66 Council Document 11320/01 ASILE 39, p. 25; Council Document 6906/02 ASILE 13, p. 15.
67 Article 15(2) of the Commission Proposal. According to the Explanatory Memorandum, it is assumed 

that ‘the longer the procedure the more the needs that must be addressed to ensure the well being of 
the applicant increase’. European Parliament proposed to delete this provision, since ‘the reception 
conditions must at all times be such as to ensure that human rights are respected, irrespective of the 
length of the procedure’ (European Parliament, ‘Report on the proposal for a Council directive laying 
down minimum standards on the reception of applicants for asylum in Member States’ 15 April 2002, 
A5-0112/2002 Final, p. 32). 

68 See comments of the UNHCR on the Commission Proposal, Council Document 11347/01 ASILE 40, 
p. 4. 

69 Council Document 11320/01 ASILE 39, p. 25. 
70 Article 16(4) of the Commission Proposal. 
71 Council Document 11320/01 ASILE 39, p. 29. This is in line with the opinion of the European Parlia-

ment, according to which the ‘Member States must ensure that transfers take place whenever sound 
reasons justify them as strictly necessary and should not be restricted to the two specific cases men-
tioned in the paragraph in question’ (European Parliament, ‘Report on the proposal for a Council 
directive laying down minimum standards on the reception of applicants for asylum in Member States’ 
15 April 2002, A5-0112/2002 Final, p. 35). 

72 Article 7 of the Commission Proposal. 
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the Member States should provide necessary medical or other assistance, according 
to Article 15(2). ‘Special needs’ is not further defined in the directive, or in other 
instruments of the Common European Asylum System, as a result of which the second 
paragraph of Article 15 is rather vague. 

Hence, under the directive asylum seekers are not entitled to the same kind of health 
care as nationals, but only to emergency care and the essential treatment of illness. 
The directive does not determine who should decide which care is ‘emergency care’ 
and which treatment of illness is ‘essential’. It is left to the Member States to set up a 
system for this. 

Differences from the Commission Proposal
The rather short provision on health care in the directive differs significantly from 
the more extensive and detailed provisions on health care in the proposal of the 
Commission. Most importantly, the Commission Proposal makes a distinction in 
the level of health care that should be provided to asylum seekers between different 
kinds of asylum procedures. During the regular procedure in first instance and the 
regular appeal procedure73, the proposal stated that Member States should ensure that 
asylum seekers have access to ‘primary health care provided by a general practitioner, 
psychological care and health care that cannot be postponed’.74 During admissibility 
and accelerated procedures and during the procedure to decide on their right to legally 
enter the territory, Member States should ensure that asylum seekers have access to 
‘emergency health and psychological care and health care that cannot be postponed’.75 
The proposal stated that if no decision has been taken within 65 working days after the 
asylum application is lodged or notice of appeal is given, asylum seekers are entitled to 
the same health care as during regular procedures.76 This distinction between different 
kinds of asylum procedures disappeared in the final text of the directive, as well as the 
entitlement of asylum seekers to primary health care provided by a general practitioner 
and the specific reference to psychological care. Some Member States had problems 
with the expression ‘primary health care’, as this term might have different meanings 
in the various Member States.77 The terminology of ‘emergency care and essential 
treatment of illness’ has been proposed in Council, as this terminology was also used in 

73 Provided that the appeal has suspensive effect or that the applicants have obtained a decision allowing 
them to remain at the border or on the territory during the examination of the appeal. 

74 Article 20(1) of the Commission Proposal. According to the explanatory memorandum to the pro-
posal, the assessment of care that cannot be postponed ‘should be done by the doctor together with the 
authority that will pay for it’.

75 Article 21(1) of the Commission Proposal. According to the explanatory memorandum to the propos-
al, these kinds of care were at that time given to asylum seekers in all Member States. This standard 
thus confirms an existing practice.   

76 Article 21(4) and (5) of the Commission Proposal. 
77 Council Document 11541/01 ASILE 43, p. 33. 
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the Temporary Protection Directive.78 In particular, Germany stated several times that 
the distinction in the level of health care between different kinds of procedures should 
be deleted, as the real needs of asylum seekers must be taken into account, which are 
not dependent on the kind of procedure.79 This was also the opinion of the UNHCR, 
the Economic and Social Committee and of the European Parliament.80 In the end, 
all asylum seekers receive the same treatment with respect to access to health care, 
albeit at a lower level than provided for in the Commission Proposal for the regular 
procedure. Notably, the level of health care that asylum seekers are entitled to under the 
directive, is more or less the same as the level of health care that the Commission found 
suitable for only a few months. 

A further difference between the text of the directive and the Commission Proposal is 
that the latter stipulated that Member States should lay down the conditions of access 
to health care that prevents aggravation of existing illness.81 The directive does not 
contain a provision on this issue. 

3.5.4 Access to the labour market

Text of the directive
The possibility for asylum seekers to legally enter the labour market was one of the 
areas causing quite some controversy among the Member States. As a result of the 
great diversity on this issue prevailing at the time of adoption of the directive in the 
Member States, it was difficult to arrive at consensus in this area.82 Consequently, the 
provision on access to the labour market in the directive gives considerable latitude to 
the Member States and permits restrictive application.83  

According to Article 11 of the directive, Member States should determine a period of 
time, starting from the date on which an application for asylum was lodged, during 
which an applicant may not have access to the labour market. The wording of this 
provision does not leave open the possibility for Member States to waive a waiting 
period before access to the labour market is granted. On this aspect, Member States 

78 Council Document 11541/01 ASILE 43, p. 33.
79 Council Document 11320/01 ASILE 39, p. 34; Council Document 11541/01 ASILE 43, p. 35.
80 Council Document 11347/01 ASILE 40,  p. 9; Opinion of the Economic and Social Committee on 

the ‘Proposal for a Council Directive laying down minimum standards on the reception of applicants 
for asylum in Member States’, Official Journal C 48/63 21.2.2002, para. 4.5; European Parliament, 
‘Report on the proposal for a Council directive laying down minimum standards on the reception of 
applicants for asylum in Member States’ 15 April 2002, A5-0112/2002 Final, p. 41.

81 Article 20(3) and 21(3) of the Commission proposal. 
82 Handoll 2004, p. 141; Rogers 2002, p. 227. 
83 Cf. UNHCR 2003, comment to Article 11.
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are therefore not allowed to introduce or retain more favourable provisions.84 If a 
decision at first instance has not been taken within one year of the presentation of an 
application for asylum and this delay cannot be attributed to the applicant, Member 
States should decide the conditions for granting access to the labour market for the 
applicant. In deciding these conditions, Member States may give priority to EU citizens 
and nationals of States Parties to the Agreement on the European Economic Area and 
also to legally resident third-country nationals, for reasons of labour market policies. 
The only clear guarantee for asylum seekers in this article is that if access to the labour 
market is granted, it cannot be withdrawn during appeals procedures, provided that the 
appeal has suspensive effect, until a negative decision on the appeal is notified.

Hence, Member States are allowed under the directive to ban access to the labour 
market for one year as from the lodging of an asylum application. After that year, 
asylum seekers should get access to the labour market, but this access can be subject 
to (all kinds of) conditions set by the Member States85 and Member States may give 
priority to certain categories of other aliens in their territory. Especially this possibility 
to give priority to other groups of aliens may render the access of asylum seekers to 
the labour market a rather theoretical possibility.86 If, however, a negative decision at 
first instance has been taken on the asylum application within one year after the lodging 
of the application, Member States are not bound to grant the asylum seeker access to 
the labour market. Consequently, even if the asylum seeker lodges an appeal against 
the rejection of his application, which might have suspensive effect, he may still be 
banned from the labour market, irrespective of the length of the appeal procedure. On 
the other hand, if the decision at first instance was taken after one year of the lodging of 

84 Peek 2010, p. 928. Article 4 EU RCD allows Member States to introduce or retain more favourable 
provisions, but only ‘insofar as these provisions are compatible with this Directive’. Cf. in this re-
gard the judgment of the Court of Justice in the case of B and D (Court of Justice 9 November 2010, 
C-57/09 and C-101/09). This case is about the Qualification Directive which contains a similar clause 
on more favourable provisions in article 3. Article 12(2) of the Qualification Directive contains the 
grounds on which a person ‘is excluded’ from being a refugee. The Bundesverwaltungsgericht asked 
the Court of Justice whether it is compatible with Directive 2004/83, for the purposes of Article 3 of 
that directive, for a Member State to recognise that a person excluded from refugee status pursuant to 
Article 12(2) of the directive has a right of asylum under its constitutional law. The Court held that the 
reservation in article 3 preclude Member States from introducing or maintaining provisions granting 
refugee status to persons who are excluded from that status pursuant to Article 12(2) of the Qualifica-
tion Directive. Member States are only allowed to introduce or maintain more favourable provisions 
in this regard if the national provisions provide for a clear distinction between national protection and 
protection under the Qualification directive. The other kind of (national) protection may not ‘entail a 
risk of confustion with refugee status within the meaning of the directive’ according to the Court of 
Justice (para. 113-121). 

85 According to the Commission, Member States ‘can decide the kind of work asylum applicants may 
apply for, the amount of time per month or per year they are allowed to work, the skills they should 
have, etc.’ and remain therefore ‘in full control of the internal labour market’ (Explanatory Memoran-
dum to the Commission Proposal, p. 14). 

86 Cf. Peek 2010, p. 930. 
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the application, access to the labour market may not be withdrawn pending the appeal 
procedure, provided that the appeal has suspensive effect.87 

Differences from Commission Proposal
The text of the directive differs to a great extent from the text of the Commission 
Proposal, even though this proposal did not provide for a far-reaching harmonization.88 
The most important difference is that the Commission proposed to ban access to the 
labour market for a maximum of six months, instead of one year.89 In addition, the 
Commission Proposal stipulated that access to the labour market should be granted six 
months after the asylum application had been lodged, regardless of whether a decision 
at first instance on the application had yet been taken or not. During the first examination 
of the Commission Proposal in the Asylum Working Party, a lot of Member States 
had reservations on the issue of access to the labour market. Some Member States 
expressed their concern that granting access to employment would bring about an 
increase in asylum applications by immigrants looking for work or that asylum seekers 
might delay procedures in order to obtain access to employment.90 After a discussion in 
the Strategic Committee on Immigration, Frontiers and Asylum, most Member States 
agreed that Member States should be obliged to allow access to employment not later 
than one year after the date of filing of the asylum application.91 The Luxembourg 
delegation expressed concern, however, that this might create the situation in which 
asylum seekers who had appealed against an initial decision refusing asylum, before 
the end of this one year period, might obtain prolonged access to employment.92 The 
Presidency proposed thereupon to state that Member States should grant access to 
the labour market if a decision in first instance has not been taken one year after the 
presentation of an application for asylum.93 

Another important difference between the final text and the Commission Proposal 
is that under the Commission Proposal, Member States were not explicitly allowed 

87 If the appeal does not have suspensive effect, but the asylum seekers is nevertheless allowed to re-
main on the territory pending the appeal pursuant to a court decision, access to the labour market may 
apparently be withdrawn. See in this regard the text of the Commission Proposal, which added ‘or 
a decision has been obtained allowing the applicant to remain in the member state in which the ap-
plication has been lodged or is being examined for the time an appeal against a negative decision is 
examined’ (Article 13(2) of the Commission Proposal). It seems that this phrase has been deleted in 
order ‘to improve readability’ (Council Document 11320/01 ASILE 39, p. 22). 

88 Cf. Peek 2010, p. 927. 
89 Article 13(1) of the Commission Proposal. It is remarkable in this regard that the European Parlia-

ment proposed allowing asylum seekers access to the labour market ‘as soon as possible but within 
four months after their application has been lodged’ (European Parliament, ‘Report on the proposal 
for a Council directive laying down minimum standards on the reception of applicants for asylum in 
Member States’ 15 April 2002, A5-0112/2002 Final, p. 28).    

90 Council Document 11320/01 ASILE 39, p. 21.
91 Council Document 5791/02 ASILE 5, p. 1. 
92 Council Document 5791/02 ASILE 5, p. 2.
93 Council Document 6467/02 ASILE 11, p. 13.
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to give priority to EU citizens, nationals of States Parties to the Agreement on the 
European Economic Area and legally resident third-country nationals. The possibility 
of priority for EU citizens was proposed by some Member States with reference to a 
similar provision in the Temporary Protection Directive.94 

A less important, and more textual, difference between the final text and the text 
of the Commission Proposal is that the latter contained the phrase ‘Member States 
shall authorise access to the labour market for the applicant subject to the conditions 
laid down by the Member States’. At Germany’s request, this phrase was ultimately 
replaced by the phrase ‘Member States shall decide the conditions for granting access 
to the labour market for the applicant’.95

3.5.5 Reduction and withdrawal of reception conditions

Text of the directive
The directive contains an exhaustive list of grounds for reducing or withdrawing 
reception conditions. Article 16 of the directive mentions six grounds. Three grounds 
concern the behaviour of the asylum seeker in the asylum procedure. Reception 
conditions may be reduced, withdrawn or refused: 
- If the asylum seeker does not comply with reporting duties or with requests to 

provide information or to appear for personal interviews concerning the asylum 
procedure during a reasonable period laid down in national law; 

- If the asylum seeker has failed to demonstrate that the asylum claim was made as 
soon as reasonably practicable after arrival in that Member State;

- If the asylum seeker has already lodged an asylum application in the same Member 
State.

Two other grounds for reduction or withdrawal relate to the behaviour of the asylum 
seeker in accommodation centres or other housing premises: 
- If the asylum seeker abandons the place of residence determined by the competent 

authority without informing it or, if requested, without permission;96  
- In the case of a serious breach of the rules of the accommodation centres or 

seriously violent behaviour.

94 Council Document 11320/01 ASILE 39, p. 21.
95 See Council Document 14658/02 ASILE 70, p. 16, Council Document 14658/02 ASILE 70 ADD 1, p. 

2 and Council Document 15398/02 ASILE 78, p. 15. 
96 According to Article 7(4) EU RCD, only the provision of ‘material reception conditions’ may be made 

subject to actual residence of the asylum seeker at a specific designated place. The difference between 
this and the possibility to reduce or withdraw all kinds of reception conditions seems to be that the 
safeguards provided in Article 16(4) do not apply in the former case. The decision under Article 7(4) 
may be of general nature. 
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Finally, reception conditions may be reduced or withdrawn if the asylum seeker has 
concealed financial resources.

The directive contains a number of important safeguards for asylum seekers in the case 
of reduction, withdrawal or refusal of reception conditions. First of all, the directive 
stipulates that decisions for reduction, withdrawal or refusal of reception conditions or 
sanctions should be taken individually, objectively and impartially and reasons should 
be given. Such decisions should be based on the particular situation of the person 
concerned, especially with regard to vulnerable persons such as (unaccompanied) 
minors, disabled people, elderly people, pregnant women, single parents with minor 
children and persons who have been subjected to torture, rape or other serious forms of 
psychological, physical or sexual violence, and the principle of proportionality should 
be taken into account.97 This means that decisions for reduction, withdrawal or refusal 
of reception conditions should be taken on a case-by-case basis; it is not possible to 
categorically exclude certain asylum seekers from reception conditions. Only the 
decision to make provision of material reception conditions subject to actual residence 
of an asylum seeker at a specific place may be of general nature.98 Secondly, Member 
States should under all circumstances ensure access to emergency health care.99 Thirdly, 
material reception conditions may only be reduced or withdrawn if a negative decision 
has been taken.100 The meaning of the wording ‘negative decision’ is rather unclear, 
but in view of the context of Article 16, it can be assumed that a negative decision on 
the grating of reception conditions is meant, and not a negative decision on the asylum 
application.101 Finally, Member States should ensure that negative decisions relating to 
the granting of benefits under the directive may be the subject of an appeal before, at 
least in the last instance, a judicial body.102 

In a Statement to the Council minutes, the Council confirms in relation to the application 
of Article 16(2) on refusal of reception conditions if the asylum seeker has failed to 
demonstrate that the asylum claim was made as soon as reasonably practicable and of 
Article 16(4) on the conditions for taking of decisions that Member States will in all 
cases:
‘- comply with their international obligations on human dignity, including the European 
Convention on Human Rights, and in particular the obligations under Article 3 to ensure 
that no one is subject to inhuman or degrading treatment;

97 Article 16(4) in conjunction with Article 17 EU RCD.
98 Article 7(4) EU RCD. This article also states, rather contradictorily, that this decision should be taken 

individually. 
99 Article 16(4) EU RCD. 
100 Article 16(5) EU RCD. 
101 See also Larsson 2011, p. 71 and Peek 2010, p. 947. 
102 Article 21(1) EU RCD. 
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- take account of the situation of the person concerned, and in particular the general 
principle provided for in Article 17 regarding the specific situation of vulnerable 
persons in providing access to material benefits including food and housing;
- ensure that as a minimum access to emergency healthcare is guaranteed under all 
circumstances’.103

Differences from the Commission Proposal
Some grounds for reduction or withdrawal in the directive were absent in the proposal of 
the Commission and the Commission Proposal contained grounds that are not included 
in the final text of the directive. The Commission Proposal contained the possibility 
of reducing or withdrawing reception conditions if an asylum seeker is regarded as a 
threat to national security or if there are serious grounds for believing that the asylum 
seeker has committed a war crime or a crime against humanity or that Article 1(F) of 
the Geneva Convention may apply with respect to the asylum seeker.104 In addition, 
under the proposal Member States were allowed to reduce material reception conditions 
when an asylum seeker prevents minors under his care from attending school or single 
classes in ordinary school programmes.105 The Commission Proposal did not contain 
the possibility of reducing, withdrawing or refusing reception conditions on the ground 
that an asylum application has already been lodged in the same Member State and that 
an asylum seeker has failed to demonstrate that the asylum claim was made as soon 
as reasonably practicable after arrival. The latter ground was proposed by the United 
Kingdom in a late stage of the discussion of the directive,106 since the United Kingdom 
was intending to implement an internal policy according to which reception conditions 
would be refused on this ground.107 The Netherlands tried to introduce the possibility 
to refuse reception conditions where another Member State can be held responsible for 
processing the application for asylum, but failed in this attempt.108

Another difference from the final text of the directive is that under the Commission 
Proposal, emergency health care and health care that cannot be postponed could not 

103 Council Document 15444/02 ASILE 80, p. 3. 
104 Article 22(1)(d) of the Commission Proposal.
105 Article 22(3) of the Commission Proposal.
106 Council Document 14658/02 ASILE 70, annex 1, p. 23.
107 Vincenzi 2004, p. 165-166. This policy was found to violate Article 3 of the European Convention of 

Human Rights under certain individual circumstances by the House of Lords (Regina v. Secretary of 
State for the Home Department ex parte Adam, 3 November 2005, [2005] UKHL 66). 

108 See among other documents: Council Document 7802/02 ASILE 19, p. 19, Council Document 
8090/02 ASILE 21, p. 14. Ultimately, the Netherlands supported the objective of reaching as soon as 
possible an agreement on the draft regulation on the determination of the Member State responsible 
for examining an asylum application lodged in one of the Member States by a third-country national. 
In this respect, the Netherlands put special emphasis on a substantive shortening of the procedure 
provided for in this draft regulation (Council Document 9097/02 ASILE 27, p. 3). 
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be reduced or withdrawn. During the discussion in the Council, food and housing were 
also included in this provision, but this was then deleted.109

Finally, the Commission Proposal set a period of 30 days during which the asylum 
seeker had disappeared or had neglected reporting duties or requests to provide 
information or to appear for personal interviews before reception conditions could be 
reduced or withdrawn. A large number of Member States found this 30-day period to 
be excessive and preferred not to specify any period.110 Ultimately, the directive speaks 
of a ‘reasonable period laid down in national law’.

3.6 Proposals for a recast of the directive

3.6.1 Introduction

The Treaty establishing the European Community (TEC) has been amended by the 
Treaty of Lisbon of 2007. Since the entry into force of this treaty (1 December 2009), 
Article 63(1) TEC has been replaced by Article 78 of the Treaty on the Functioning of 
the European Union. Paragraph 1 of the latter article provides: 

The Union shall develop a common policy on asylum, subsidiary protection and 
temporary protection with a view to offering appropriate status to any third-country 
national requiring international protection and ensuring compliance with the principle 
of non-refoulement. This policy must be in accordance with the Geneva Convention of 
28 July 1951 and the Protocol of 31 January 1967 relating to the status of refugees, and 
other relevant treaties.

The second paragraph provides that measures for a common European asylum system 
must be adopted comprising ‘standards concerning the conditions for the reception of 
applicants for asylum or subsidiary protection’. 

This article therefore no longer refers to minimum standards on the reception of 
asylum seekers, but rather to common standards. This is in line with the Tampere 
conclusions of the European Council of 1999, which provided for two phases for the 
development of the common European asylum system. In the short term, minimum 
and general standards should be adopted in a number of fields, whereas in the longer 

109 See among other documents: Council Document 6906/02 ASILE 13, p. 21; Council Document 
7307/02 ASILE 16, p. 20. Also, the European Parliament was of the opinion that ‘basic conditions, 
including food and accommodation, must never be reduced or withdrawn’ (European Parliament, 
‘Report on the proposal for a Council directive laying down minimum standards on the reception of 
applicants for asylum in Member States’ 15 April 2002, A5-0112/2002 Final, p. 49). 

110 Council Document 11320/01 ASILE 39, p. 38. 



117

3. EU Directive on Reception Conditions for Asylum Seekers

term, ‘Community rules should lead to a common asylum procedure and a uniform 
status for those who are granted asylum valid throughout the Union’. This aim has been 
reconfirmed in the ‘European Pact on Immigration and Asylum’, adopted by Council of 
2008, which called on the Commission to present proposals for establishing, in 2012 at 
the latest, a single asylum procedure comprising common guarantees.111 

In June 2007 the Commission issued a Green paper on the future Common European 
Asylum System.112 This paper aimed to identify what options are possible under the 
current EU legal framework for shaping the second stage of the construction of the 
Common European Asylum System. The goals in this second stage are to achieve 
both a higher common standard of protection and greater equality in protection across 
the EU and to ensure a higher degree of solidarity between EU Member States. In 
order to reach these goals, existing gaps in the current asylum aquis must be filled and 
legislative harmonization based on high standards must be pursued.113 With regard to 
the EU Reception Conditions Directive, the Commission noted that ensuring a high 
level of harmonization with regard to reception conditions of asylum seekers is crucial 
if secondary movements are to be avoided. However, the wide margin of discretion 
left to Member States by several key provisions of this directive results in negating the 
desired harmonization effect. The Commission mentions as examples of areas where 
wide divergences exist the access of asylum seekers to the labour market, the standards 
of reception and access to health care.114 In addition, this wide margin for manoeuvring 
has led to the establishment of low reception standards, according to the Commission. 
The Commission emphasizes that  ‘low standards concerning the level of social rights 
granted to asylum seekers raise strong concerns about respect for fundamental rights; 
(…) the wide margin of discretion granted to Member States in implementing its 
provisions could lead to policies that might be perceived as not being fully in line with 
fundamental rights established by the EU Charter of Fundamental Rights as well as the 
International Covenant on Economic, Social and Cultural Rights, the UN Convention 
on the Rights of the Child, and the UN Convention Against Torture’.115

111 Council of the European Union, European Pact on Immigration and Asylum¸24 September 2008, 
13440/08, ASIM 72. 

112 COM(2007) 301 final. 
113 P. 2-3.
114 P. 4-5.
115 Commission of the European Communities, Commission Staff  Working  Document accompanying 

the Proposal for a Directive of the European Parliament and of the Council laying down minimum 
standards for the reception of asylum seekers. Impact assessment, SEC(2008) 2944, p. 7. 
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After in-depth reflection and debate with all relevant stakeholders on the basis of 
the Green Paper, the Commission issued a policy plan on asylum in June 2008.116 In 
this communication, the Commission launched its proposal to amend the Reception 
Conditions Directive in order to (inter alia) cover persons seeking subsidiary protection, 
ensure greater equality and improved standards of treatment with regard to the level 
and form of material reception conditions and to provide for simplified and more 
harmonized access to the labour market, ensuring that actual access to employment is 
not hindered by additional unnecessary administrative restrictions.117     

The proposal for a recast of the Reception Conditions Directive was issued by the 
Commission in December 2008.118 It contains a number of important amendments in 
the areas discussed above.119 The Council documents on this proposal reveal that the 
proposed changes in these areas encountered opposition from a significant number of 
Member States and the European Parliament.120 No agreement was reached on the text 
of the Commission in the Council. In order to ‘boost up the work towards achieving 
a true Common European Asylum System’, the Commission therefore presented a 
modified proposal for a recast of the directive in June 2011.121 The Commission put 
forward that this modified proposal grants Member States more flexibility and latitude 
and better ensures that Member States have the tools to address cases where reception 
rules are abused and/or become pull factors. At the same time, the modified proposal 
maintains high standards of treatment in line with fundamental rights, according to the 
Commission. In the following sections, the Commission proposals as well as reaction 
by Member States as regards material reception conditions, health care, access to the 
labour market and reducing and withdrawal of reception conditions will be briefly 
discussed. 

116 Commission of the European Communities, Communication from the Commission to the European 
Parliament, the Council, the European Economic and Social Committee and the Committee of Re-
gions. Policy plan on asylum. An integrated approach to protection across the EU, COM(2008) 360 
final. 

117 P. 4. 
118 Commission of the European Communities, Proposal for a Directive of the European Parliament 

and of the Council laying down minimum standards for the reception of asylum seekers (recast), 
COM(2008) 815 final (hereafter: Commission proposal (recast)). 

119 It also contained elaborate provisions on the detention of asylum seekers, but this issue will not be 
discussed in this chapter. 

120 The legislative process for the recast of the directive is the co-decision procedure, as a result of which 
the European Parliament plays an important role in the legislative process. 

121 European Commission, Amended proposal for a Directive of the European Parliament and of the 
Council laying down minimum standards for the reception of asylum seekers (recast), COM(2011) 
320 final (hereafter amended Commission Proposal (recast)). 
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3.6.2 Material reception conditions

As regard the level of material reception conditions, the Commission initially proposed 
to lay down that material reception conditions  should ‘guarantee’ asylum seekers’ 
subsistence (instead of ‘capable of ensuring’) and ‘protect their physical and mental 
health’ (instead of ‘adequate for the health’).122 More importantly, the Commission 
proposed to stipulate that in calculating the amount of assistance to be granted to 
asylum seekers, Member States should ensure that the total value of material reception 
conditions is equivalent to the amount of social assistance granted to nationals. Any 
differences in this respect should be duly justified.123 In this way, the principle of non-
discrimination would be reinforced, according to the Commission.124

The European Parliament adopted in first reading an amendment to delete the safeguard 
that in calculating the amount of assistance to be granted to asylum seekers, Member 
States should ensure that the total value of material reception conditions is equivalent 
to the amount of social assistance granted to nationals.125 In the Council as well, this 
safeguard met resistance. Initially, the presidency suggested as a compromise text to 
lay down that Member States should ‘take into consideration the amount of social 
assistance granted to nationals eligible for such assistance’.126 Later on, the compromise 
suggestion drafted by the Presidency ran: ‘Member States shall ensure provisions on 
material reception conditions (…) taking into consideration the level of costs or living 
in the Member State concerned’.127 In the amended proposal, the Commission proposed 
to lay down the following rule:

Where Member States provide material reception conditions in the form of financial 
allowances and vouchers, the amount thereof shall be determined on the basis of the 
point(s) of reference established by the Member State concerned either by law or 
practice to ensure adequate standards of living for nationals, such as the minimum 
level of social welfare assistance. Member States may grant less favourable treatment 
to asylum applicants compared to nationals in this respect, where it is duly justified.128

The Commission explained that in this way, the modified proposal allows flexibility 
and does not aim to establish a single EU point of reference but allows the applications 
of different national benchmarks in this respect, provided that they are measurable and 
can facilitate the monitoring of the level of support provided to applicants.129 According 

122 Article 17(2) of the Commission proposal (recast).
123 Article 17(5) of the Commission proposal (recast).
124 Explanatory memorandum to the Commission proposal (recast), p. 8.
125 Outcome of the European Parliament’s first reading, Council Document 9333/09 ASILE 30, p. 11. 
126 Council Document 8366/09 ASILE 20, pp. 24/25. 
127 Council Document 11837/09 ASILE 50, p. 24 (italics CHS). 
128 Article 17(5) of the amended Commission proposal (recast). 
129 Explanatory memorandum to the amended Commission proposal (recast), p. 7. 
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to the Commission, the provision now allows Member States to apply less favourable 
standards for applicants vis-à-vis nationals when duly justified; ‘for example when 
some level of support is provided in kind and it is therefore deducted from financial 
assistance or when the level of support provided to nationals goes beyond what is 
necessary to ensure “standards of living which guarantee their subsistence and protect 
their physical and mental health” and therefore asylum applicants are only granted a 
percentage of this national support’.130 

During the debate in Council, compromise suggestions drafted by the Presidency 
proposed to add the following sentence to the last sentence proposed by the Commission:

in particular where material support is partially provided in kind or where the 
abovementioned  point(s) of reference, applied for nationals, aim to ensure a standard 
of living higher than what is prescribed for asylum seekers under this Directive.131  

3.6.3 Health care

With regard to the access to health care, the Commission initially proposed to add 
that Member States should ensure that asylum seekers receive essential treatment of 
mental disorders. Asylum seekers with special needs should receive appropriate mental 
health care under the same conditions as nationals, according to the Commission.132 
The reference to equal treatment with nationals met with strong reservations in the 
Council and the European Parliament.133 The amended proposal therefore only adds 
essential treatment of post-traumatic disorders to the article on health care laid down 
in the directive.134 

3.6.4 Access to the labour market

As regards access to the labour market, the Commission initially proposed to lay down 
that Member States should ensure access to the labour market no later than six months 
following the lodging of the asylum application.135 This proposal is very similar to the 
provision on access to the labour market in the original Commission proposal for the 
directive.136 Again, the Commission proposes to grant access to the labour market after 

130 European Commission, Detailed Explanation of the Amended proposal, COM(2011) 320 final AN-
NEX, p. 5. 

131 Council documents 13102/11 ASILE 67 and 15254/11 ASILE 85, p. 38 (documents in possession of 
the author). 

132 Article 19(1) and (2) of the Commission proposal (recast).
133 Explanatory memorandum to the amended Commission proposal (recast), p. 7.
134 Article 19(1) of the amended Commission proposal (recast). 
135 Article 15(1) of the Commission proposal (recast).
136 See section 3.5.4 above. 
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six months, regardless of whether a decision at first instance on the application had 
yet been taken or not during these six months. In addition, the proposal states that in 
deciding the conditions for granting access to the labour market, Member States may 
not unduly restrict this access.137 The possibility for Member States to give priority to 
other aliens in granting access to the labour market has disappeared in the Commission 
proposal.138 

The Council could not agree with these proposals. According to a compromise 
suggestion drafted by the Presidency, Member States should ensure that asylum seekers 
have access to the labour market no later than 12 months after the date when the asylum 
application was lodged.139 Hence, the wording of this provision is a bit stronger than 
the current text of the directive and asylum seekers will also get access to the labour 
market if a decision in first instance has already been taken in these 12 months, but it 
will still be possible to ban asylum seekers from the labour market for one year. The 
same compromise suggestion also deleted the safeguard that Member States may not 
unduly restrict access to the labour market in deciding the conditions for granting this 
access and reinstalled the possibility for Member States to give priority to other (legally 
residing) aliens over asylum seekers.

The amended Commission Proposal still refers to the six-month period after which 
access to the labour market should be ensured. However, it also contains the possibility 
for Member States to extent this time limit with another six months, in conformity 
with the Procedures Directive (recast).140 Instead of the safeguard that Member States 
may not unduly restrict access to the labour market, the Commission Proposal now 
states that in deciding conditions for entering the labour market, Member States should 
ensure that asylum seekers have effective access to the labour market. The amended 
proposal still deletes the possibility for Member States to give priority to other aliens 
over asylum seekers as regards access to the labour market.141 

In reaction to the amended proposal, the German, French and United Kingdom 
delegations brought forward in a joint contribution that access to the labour market 
should not be authorized after six months, but after a year. ‘Otherwise, we will be 
adding a new element that makes claiming asylum more attractive, and will encourage 

137 Article 15(2) of the Commission Proposal (recast).
138 The Commission indicated that this provision should be deleted from the Reception Conditions Di-

rective ‘in order to avoid confusion with the principle of EU preference and other relevant EU law’ 
(Council Document 14178/11, ASILE 75, p. 42, document in possession of the author).

139 Council Document 15195/09 ASILE 84, p. 25.
140 Such an extension is possible if a there is a large number of simultaneous requests for international 

protection and if the delay can clearly be attributed to the failure of the applicant to comply with 
the certain obligations (European Commission, Detailed Explanation of the Amended proposal, 
COM(2011) 320 final ANNEX, pp. 4-5). 

141 Article 15 of the amended Commission proposal (recast). 
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the integration of asylum seekers making their eventual removal more difficult if 
their claim is ultimately rejected’.142 Some Member States have also proposed again 
including the condition that a first-instance decision has not yet been taken, ‘so as to 
avoid access to the labour market becoming a pull factor’.143 

3.6.5 Reduction and withdrawal of reception conditions

The Commission initially proposed to introduce a number of important amendments 
in the provision on reducing and withdrawal reception conditions. First of all, the 
Commission proposed to delete the possibility for Member States to entirely withdraw 
reception conditions in a number of situations.144 Withdrawal is only possible under 
the Commission proposal if the asylum seeker has concealed financial resources or in 
the case of serious breaches of the rules of accommodation centres or seriously violent 
behaviour. However, complete withdrawal of reception conditions is not possible, since 
the Commission proposed as well to add that Member States under all circumstances 
should ensure subsistence.145 Finally, the Commission proposed to delete the possibility 
to refuse reception conditions in cases where an asylum seeker has failed to demonstrate 
that the asylum claim was made as soon as possible after arrival. 

Compromise suggestions of the Council Presidency, however, reinstated the possibility 
to ‘withdraw’ reception conditions in a number of circumstances and deleted the 
safeguard that Member States should under all circumstances ensure subsistence.146 
The amended Commission Proposal adopts the same position.147 

3.7 Concluding remarks

The EU Reception Conditions Directive forms part of the Common European Asylum 
System, which arose in the context of an ‘ever-swelling influx of asylum seekers’. The 
background and legal basis of the directive clearly indicate that the directive forms an 

142 Council Document 12168/11, ASILE 54, p. 3.
143 Council Document 14178/11, ASILE 75, p. 40 (document in possession of the author). The Nether-

lands has adopted the position that access to the labour market should be withdrawn as soon as a first 
negative decision has been taken on the asylum application. The reason being that to be in (legal) 
employment contributes to one’s integration into the host society, which is not desirable if the chances 
of getting a residence permit are slim (Kamerstukken I, 2010/11, 22 112, no. EV, p. 9).  

144 I.e. in the situation that the asylum seeker abandons, without informing the competent authority or 
without permission, the place of residence, does not comply with reporting duties or with requests to 
provide information or to appear for a personal interview, or has already lodged an application in the 
same Member State (Article 20(1) of the Commission proposal (recast)).

145 Article 20(4) of the Commission proposal (recast). In addition, the Commission proposed to add ‘es-
sential treatment of illness or mental disorder’ to this provision. 

146 Council Document 8366/09 ASILE 20, pp. 28 and 30.
147 Article 20 of the amended Commission proposal (recast).
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integral part of EU immigration and asylum policy and not, as the Court of Justice ruled 
in 1987, of general social policy. Hence, under EU law, the sphere of asylum seekers’ 
material rights is not separated from the sphere of immigration control, but, to the 
contrary, these spheres are explicitly and strongly converged. The fact that the directive 
forms part of asylum policy is reflected in its personal scope, which is dependent on the 
stage of the asylum procedure and on whether the asylum seeker is allowed to remain on 
the territory, and in the possibility for Member States to reduce or withdraw reception 
conditions based on the behaviour of the asylum seeker in the asylum procedure. 

The directive aims to reduce secondary movements of asylum seekers between Member 
States and to ensure asylum seekers a dignified standard of living. The discussion in 
the Council and the amendments made to the proposal by the Commission reveal, 
however, that the Member States also, or mainly, tried to prevent possible abuse of their 
reception systems, for example by immigrants looking for work, to prevent generous 
reception conditions from becoming a pull factor for asylum seekers and to facilitate 
the expulsion of asylum seekers whose application has been rejected. Accordingly, 
the final text of the directive is considerably less generous than the Commission 
Proposal.148 The directive is currently under revision, but the Member States are not 
willing to significantly raise the reception standards, as had initially been proposed by 
the Commission. The directive, therefore, allows for the use of reception policy as an 
instrument of immigration control, which also indicates a rather strong convergence of 
these two fields. 

The directive nevertheless contains a number of important safeguards for asylum 
seekers. With regard to asylum seekers who fall under its personal scope, the directive 
requires EU Member States to ensure that they receive housing, food, clothing (‘material 
reception conditions’) and health care. As the directive contains an exhaustive list of 
grounds for reduction or withdrawal of reception benefits, EU Member States are no 
longer free to deny assistance to categories of asylum seekers of their own choosing. 
In addition, asylum seekers who have not received a decision in first instance on their 
asylum application within a year can no longer be completely denied any kind of access 
to the labour market.   

With regard to other aspects, the directive leaves a wide margin of discretion for the 
Member States. Member States may, for example, choose to provide material reception 
conditions in kind, in vouchers, as financial allowances or in a combination of these 
three forms. In addition, there is no time limit for provision of benefits in kind. 
Accordingly, the directive allows Member States to accommodate asylum seekers in 
collective reception centres during the entire asylum procedure, which can take years. 
Also, the required level of material reception conditions by the directive leaves a lot 

148 Cf. Handoll 2007, p. 226. 
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of room for manoeuvre for the Member States; it can be interpreted very narrowly, 
requiring only the necessary means for subsistence. With regard to access to the labour 
market, Member States are allowed to ban access for one year following the lodging 
of the asylum application and to set all kinds of requirements and restrictions for 
accessing the labour market after that year. Moreover, if a decision in first instance has 
been taken within one year, Member States are not bound to grant access to the labour 
market during the remainder of the asylum procedure. The previous chapter contains 
an example of the implementation of this large discretionary room to manoeuvre in the 
Netherlands.

In addition, the directive allows Member States in various ways to implicate the social 
rights of asylum seekers in a system of control. First, the very mode of provision 
may have monitoring and control built in, where Member States are allowed to 
accommodate asylum seekers in large-scale reception centres, to make the provision 
of material reception conditions subject to the actual residence of an asylum seeker 
in such a centre and to withdraw reception conditions if the place of residence has 
been abandoned without permission or when the asylum seeker does not comply with 
reporting duties. Secondly, the directive permits Member States to make the enjoyment 
of material reception conditions subject to the behaviour of asylum seekers in the 
asylum procedure, as a result of which Member States are able to influence and control 
this behaviour. 

According to the Commission, this wide margin of discretion has led to the adoption 
(or maintenance) of low reception standards in the Member States. The Commission 
argues that these low standards concerning the level of social rights granted to asylum 
seekers raise strong concerns about respect for fundamental rights. In this book it 
will be examined whether these concerns are indeed well-founded. In addition, the 
Commission’s claim that its (amended) proposal for a recast of the directive is fully in 
line with international law will be reflected upon.
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4. Introduction to Part II

4.1 Introduction

As Part I shows, the EU Reception Conditions Directive does not require Member 
States to grant asylum seekers access to general social security schemes. Instead, the 
directive allows for the provision of housing, food and clothing in kind, as financial 
allowances or in vouchers, provided that a standard of living is ensured that is adequate 
for the health of asylum seekers and capable of ensuring their subsistence. The directive 
therefore allows for providing asylum seekers social assistance benefits in kind or as 
vouchers, which is rather uncommon in general social assistance schemes for nationals, 
the value of which does not necessarily have to be equivalent to the amount of social 
assistance granted to nationals. With regard to health care, the directive provides 
that Member States should at least provide asylum seekers with emergency care and 
essential treatment of illness. The directive contains no provisions on protection against 
the occurrence of other social risks. This means that the directive permits the unequal 
treatment of asylum seekers with nationals as regards social security benefits. The same 
is true with respect to access to the labour market. The directive allows Member States 
to deny asylum seekers access to the labour market for (at least) one year and to subject 
asylum seekers to all kinds of conditions for entering the labour market after one year. 
The discussions in the Council reveal that by allowing this unequal treatment, Member 
States mainly tried to prevent possible abuse of their reception systems; to prevent 
generous reception conditions from becoming a pull factor for asylum seekers; and 
to facilitate the expulsion of asylum seekers whose application has been rejected. For 
the recast of the directive, the Commission proposed to stipulate that in calculating the 
amount of assistance to be granted to asylum seekers, Member States should ensure 
that the total value of material reception conditions is equivalent to the amount of 
social assistance granted to nationals. According to the Commission, the principle of 
non-discrimination would then be reinforced. This proposal, however, met significant 
resistance in the European Parliament and the Council.

The case study on developments in the Netherlands showed that whereas in the past 
asylum seekers had access to the same social assistance scheme as nationals, nowadays 
a separate scheme has been set up for providing social assistance to asylum seekers. 
Under this scheme, asylum seekers are granted benefits in kind, the value of which 
is not entirely commensurate with the level of social assistance granted to nationals. 
Moreover, entitlement to the specific benefits for asylum seekers is made dependent 
on the behaviour in the asylum procedure and presence in reception centres. Access to 
other social security schemes is granted only to asylum seekers who work in conformity 
with the relevant legislation. The possibilities for asylum seekers to do so are limited, 
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however, due to various restrictive conditions. Again, this unequal treatment between 
nationals and asylum seekers with regard to social security and employment has been 
justified for reasons related to immigration control.  

This part of the study will examine how this unequal treatment between nationals 
and asylum seekers with respect to social security and employment relates to various 
norms of equal treatment and non-discrimination laid down in international refugee 
law, international social security law and international human rights law. It tries to 
answer the question whether asylum seekers can derive a right to equal treatment with 
nationals in the field of social security and access to employment from these different 
instruments of international law. Relevant questions in this regard are whether asylum 
seekers fall under the personal scope of the various instruments norms; if so, whether 
these instruments allow for justifications for unequal treatment; and if so, whether 
immigration control is a legitimate aim for unequal treatment and how strictly possible 
justifications should be reviewed. 

First of all, this chapter deals with some general aspects of the principle of equal 
treatment and the consequences for the scope and the methodology of the research. 
Section 4.2 deals with the empty character of the principle of equal treatment. Section 4.3 
explains the difference between open and closed models of equal treatment provisions. 
On the basis of various kinds of distinctions made in legal doctrine as regards the 
principle of equal treatment, section 4.4 will provide a further demarcation of the scope 
of the research in this part of the thesis. In addition, section 4.5 will explain the scope 
of the research regarding the discrimination ground. This section will also examine 
the difference between indirect and direct discrimination and the consequences of this 
distinction for the investigation. This is an important issue, as the ground on which the 
difference of treatment can be based determines the applicability of certain provisions 
on equal treatment and, to a large extent, the strictness of the judicial review. The 
structure of this part of the book will be further explained in section 4.6. 

4.2 The empty character of the principle of equal treatment 

Most authors, referring to Aristotle, define the principle of equal treatment as a principle 
requiring that equals be treated equally and unequals be treated unequally in proportion 
to the inequality.1 This maxim, while often seen as a fundamental legal principle2, is 
a complicated legal concept.3 This has to do with the fact that two situations or persons 
are never entirely the same. Any two people or things are distinguishable in some way, 

1 See for example Arnardóttir 2003, pp. 8-9; Gerards 2002, p. 9; Schiek, Waddington and Bell 2007, p. 
26-27; Tobler 2005, p. 19; Vierdag 1973, p. 7; Westen 1982, p. 542-543.  

2 Or ‘a central element in the idea of justice’ (Hart 1994, p. 159). 
3 Or even ‘one of the most complex legal principles’ (Van Dijk et al. 2006, p. 1034). 
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be it the age, the place etc. At the same time, every two people or things are alike in 
some respects.4 The question therefore is which differences and similarities are relevant 
from a legal point of view. The principle of equal treatment, however, does not answer 
this question, nor the question what constitutes equal treatment.5 Consequently, this 
principle can be adapted to many value systems and is generally called an empty or 
indeterminate principle.6 As Hart states clearly, the principle ‘is by itself incomplete 
and, until supplemented, cannot afford any determinate guide to conduct. This is so 
because any set of human beings will resemble each other in some respects and differ 
from each other in others and, until it is established what resemblance and differences 
are relevant, ‘Treat like cases alike’ must remain an empty form’.7 Hence, this means 
that the principle of equal treatment needs to be interpreted and construed to become 
functional in legal contexts.8 We must know when, for the purposes in hand, cases are 
to be regarded as alike and what differences are legally relevant.9

4.3 Open and closed models

The principle of equal treatment has been laid down in many international conventions. 
The codification in legal documents has not, however, always solved the indeterminate 
character of the principle. Some treaty provisions on equal treatment are narrowly 
formulated. They prohibit unequal treatment on certain specific grounds in some 
specific areas and lay down a limited number of exceptions and exclusions to this 
prohibition.10 In legal doctrine, this is called the ‘closed model’.11 As this part of the 
book will show, provisions in ILO and Council of Europe social security conventions 
often fit this model. These provisions generally prescribe equal treatment between 
nationals and non-nationals in the field of social security, and lay down a number of 
qualifications and exceptions to this general rule. Hence, these provisions make clear 
that ‘for the purposes in hand’ (social security), nationals and non-nationals are to be 
regarded as alike and nationality is not a relevant difference. With regard to provisions 
of the closed model, the principle of equal treatment has therefore been construed and 
interpreted in order to get a specific meaning and is no longer (entirely) indeterminate. 

4 Westen 1982, p. 544.
5 Arnardóttir 2003, p. 9; Gerards 2002, p. 9. 
6 Schiek, Waddington and Bell 2007, p. 27; Westen 1982, p. 547. Cf. Vierdag who states that the ‘judg-

ment whether aspects of equality or aspects of inequality prevail is a value judgment, a matter of 
choice, of will’ (Vierdag 1973, p. 10). 

7 Hart 1994, p. 159. 
8 Arnardóttir 2003, p. 10. 
9 Hart 1994, p. 159; Davies 2003, p. 9. 
10 It is possible to make a distinction between exceptions and exclusions, where exceptions refer to 

specific circumstances identified in law under which acts that would otherwise be unlawful dis-
crimination will not be so treated and where exclusions refer to the personal and material scope of 
non-discrimination provisions (Bell 2007, pp. 270-271). 

11 Gerards 2002, pp. 16-17; Heringa 1999, pp. 27-28; Tobler 2005, pp. 50-52.
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However, other treaty provisions on equal treatment fit the so-called ‘open model’. 
These provisions are broadly formulated and do not provide an exhaustive enumeration 
of prohibited grounds of discrimination or specify exceptions to the prohibition of 
discrimination. Non-discrimination provisions in general human rights conventions, 
such as the International Convention on Civil and Political Rights or the European 
Convention on Human Rights generally fit this model. Obviously, this broad formulation 
does not mean that no exceptions are possible to the general rule of equal treatment12, 
but it means that provisions of the open model are still rather ‘empty’ norms and have to 
be applied and interpreted in order to acquire specific meaning and become functional 
in legal contexts. 

The different characteristics of equal treatment provisions have consequences for the 
methodology of the research. Particularly where provisions of the open model are 
concerned, the question whether certain distinctions violate the principle of equal 
treatment will only be answered by examining different authoritative interpretations 
of courts and treaty-monitoring bodies. With regard to provisions of the closed model, 
these interpretations are less necessary in order to answer this question, as more can be 
learned from the text of the treaties themselves.

4.4 A further demarcation of the scope of the research

In legal doctrine, a number of relevant distinctions have been made regarding the 
principle of equal treatment. On the basis of these distinctions, the scope of the research 
in this part of the study can be further clarified.

A first distinction that has been made in legal doctrine is the distinction between unequal 
treatment at the ‘law application level’ (before the law), and unequal treatment at the 
‘law creation level’ (in the law). Equality before the law means the equal application 
of the rules to all to whom the rules in question are addressed. It does not relate to a 
legal classification as such; it merely requires equal treatment within the classification. 
Equality in the law is concerned with the character of the classifications themselves.13 
As Vierdag explains, equality of “social conditions” can only be brought about at the 
law creation level, since at the law application level, the principle of equal treatment 
preserves unequal treatment that has been established in the legislation.14 

12 This would lead to ‘absurd results’ as making distinctions is inevitable in legislation (Gerards 2002, 
p. 1; Vierdag 1973, p. 9). Cf. ECtHR 23 July 1968, application nos. 1474/62; 1677/62; 1691/62; 
1769/63; 1994/63; 2126/64 (case “relating to certain aspects of the laws on the use of languages 
in education in Belgium” v. Belgium): ‘One would, in effect, be led to judge as contrary to the Con-
vention every one of the many legal or administrative provisions which do not secure to everyone 
complete equality of treatment in the enjoyment of the rights and freedoms recognised’ (para. 10). 

13 Gerards 2002. p. 2; Tobler 2005, pp. 17-19; Vierdag 1973, pp. 16-17.
14 Vierdag 1973, p. 18.
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Another distinction that has often been made in legal doctrine is that between formal 
and material or substantive equality.15 Although different definitions of these terms are 
used, ‘formal equality’ can be defined as equality as to treatment, while ‘material’ or 
‘substantive equality’ can be defined as equality as to final result.16 In other words: 
Material equality aims at de facto equality and focuses on the factual effects of 
distinctions in social reality, while formal equality focuses on the distinction itself, 
irrespective of social reality.17 The distinction between these two concepts of equality 
can also be described with reference to the ‘Aristotelian’ definition of the principle of 
equal treatment. Formal equality then refers to the first part of the maxim (equals are 
treated equally) and material equality refers to the second part of the maxim (unequals 
are treated unequally in proportion to the inequality).18

A final distinction that needs to be mentioned here is the distinction between equality 
and non-discrimination. According to the explanatory report to Protocol no. 12 to 
the European Convention on Human Rights: ‘the non-discrimination and equality 
principles are closely intertwined. For example, the principle of equality requires 
that equal situations are treated equally and unequal situations differently. Failure to 
do so will amount to discrimination unless an objective and reasonable justification 
exists (…)’. The term ‘discrimination’ is used in this sense, which corresponds with 
the conventional legal use of this term, in this study as well. Hence, it only refers to 
unjustified distinctions, and is therefore an exclusively negative term.19

On the basis of these distinctions, the scope of the research in this part of the thesis 
can be further demarcated. The research in this part of the thesis will be restricted to 
the question whether the formal difference of treatment of asylum seekers in the field 
of social security and employment, as laid down in the law, violates norms on equal 
treatment and non-discrimination as laid down in various international conventions. 
This chapter will therefore not examine how cases of de facto inequality, or factual 
effects of distinctions in social reality, relate to international law. It will, for example, 
not examine the question whether the factual difficulties that asylum seekers may 
experience in receiving social benefits violates the prohibition of discrimination if 
asylum seekers are treated the same as nationals in the law.  

15 Although sometimes equality before the law is referred to as formal equality and equality in the law 
as material equality (Arnardóttir 2003, p. 18; Vierdag 1973, p. 16). 

16 Vierdag 1973, p. 14. See also Schiek, Waddington and Bell 2007, p. 28. 
17 Gerards 2002, p. 12; Holtmaat 2000, pp. 253-255; Schiek, Waddington and Bell 2007, pp. 26-27. 
18 Gerards 2002, p. 12; Tobler 2005, p. 25-26.
19 Cf. Vierdag 1973, p. 60-61. 
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4.5 Ground of discrimination

Another demarcation of the scope of the research concerns the ground of discrimination. 
The research will be limited to the question how the exclusion of asylum seekers from 
social security schemes relates to the prohibition of non-discrimination on the ground 
of nationality.20

Treaty provisions of the open model usually contain a list of prohibited grounds of 
discrimination. These lists often include race, colour, sex, language, religion, political 
or other opinion, national or social origin, property and birth.21 Most of these lists use 
the words: ‘on any ground such as’ or ‘other status’ and are therefore not exhaustive. 
This means that all situations of unequal treatment are covered by these provisions, 
regardless of the ground on which it is based. Accordingly, unequal treatment between 
nationals and aliens in general or asylum seekers in particular is usually covered by 
these non-discrimination provisions. Nevertheless, the ground on which the unequal 
treatment is based can still be relevant, as this ground usually determines to a large 
extent the strictness of the judicial review applied by courts.22 Treaty provisions of the 
closed model do not contain a non-exhaustive enumeration of prohibited grounds of 
discrimination. Consequently, it is necessary to examine whether unequal treatment 
between nationals and asylum seekers as regards social security benefits can be 
classified under one of the prohibited grounds of discrimination mentioned in the text 
of these provisions. 

Part I  shows that in the Netherlands, the difference of treatment of asylum seekers in 
national social security schemes or as regards access to the labour market is based on 

20 This study will therefore not examine the question how this exclusion relates to the prohibition of 
(indirect) discrimination on the grounds of national or ethnic origin and race. Although nationality 
and national origin are partly overlapping concepts (If ‘national origin’ refers to people who are born 
in another nation state, see Gerards 2007, p. 57), ‘nationality’ refers to the legal concept of citizenship 
of a certain nation state, while ‘national origin’ is a more sociological, cultural and historical concept 
referring to certain national characteristics, irrespective of the individual’s nationality (Gerards 2007, 
p. 57; Vierdag 1973, pp. 100-101). Due to the sensitive character of the term, ‘race’ is often defined as 
a broad legal concept covering different forms of discrimination encompassing a variety of biologi-
cal, cultural and historical group characteristics (Gerards 2007, pp. 41-44; Article 1 ICERD). Since 
asylum seekers primarily originate from a select number of (usually called non-Western) countries, it 
might be possible to argue that the exclusion of asylum seekers based on their legal status of asylum 
seeker amounts to indirect discrimination on the ground of national origin or race (cf. the Netherlands 
Supreme Court, which held that asylum seekers belong to a race since they distinguish themselves by 
their skin colour, national or ethnic origin and/or geographic or cultural origin (Hoge Raad 13 June 
2000, LJN: AA6191); for a different opinion, see opinion 1998-57 of the Netherlands Equal Treat-
ment Commission). This question will not be examined any further in this study. See De Vries 2011 
for an analysis whether exclusion of people from so-called non-Western countries amounts to indirect 
discrimination on the ground of racial or ethnic origin.

21 See for example Article 26 ICCPR and Article 14 ECHR.  
22 Arnardóttir 2003; Gerards 2007, p. 33. See further section 7.3.2.
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their legal status under national immigration law (on the unlawfulness of their presence 
or residence), combined with the absence of a residence permit and/or work permit. 
It seems plausible that the same constructions can be found in other EU Member 
States. Such constructions are allowed by the EU Reception Conditions Directive. In 
none of the treaty provisions on equal treatment is ‘alienage’ or ‘immigration status’ 
specifically listed as a prohibited ground of discrimination. An important question is 
therefore whether distinctions based on the lawfulness of the presence or residence or 
on the possession of a residence or work permit qualify as discrimination on the basis 
of nationality, since, as this part of the study will show, this ground is often explicitly 
recognized as forbidden or as requiring a strict level of review in the field of social 
security.23 

In this regard, it is necessary to make a distinction between direct and indirect 
discrimination. The concept of direct discrimination refers to (unjustified) distinctions 
explicitly based on a prohibited ground, whereas the concept of indirect discrimination 
refers to (unjustified) distinctions explicitly based on another, neutral, ground, that 
have a disproportionate effect or impact upon a group that is protected by an explicit 
prohibition of discrimination.24 The classic example of indirect discrimination is a 
distinction made between persons who work full-time and persons who work part-
time. The number of working hours is a neutral criterion and usually not a forbidden 
ground of discrimination. However, since in present society (far) more women perform 
part-time work than man, this distinction, if it cannot be justified, qualifies as indirect 
discrimination on the basis of (the usually forbidden ground of) sex. Especially with 
regard to equal treatment provisions of the ‘closed model’ the distinction between direct 
and indirect discrimination is relevant. Without the concept of indirect discrimination, 
distinctions based on a neutral criterion that have an unreasonable effect cannot be dealt 
with under such provisions. At first sight, with regard to non-discrimination provisions 
that do not use an exhaustive enumeration of prohibited grounds, there is no need for the 
use of the concept of indirect discrimination; any equality of treatment will be covered 
by such provisions. Nevertheless, the concept may be useful since, for example, the 
European Court on Human Rights applies a more strict scrutiny as regards a number of 
specific prohibited grounds of discrimination.25  

It is generally assumed that the possibilities to justify indirect distinctions are broader 
than the possibilities to justify distinctions directly based on a prohibited ground.26 As 

23 See for example Article 24 of the Refugee Convention; Article 68 of ILO Convention no. 102 on so-
cial security (minimum standards); ILO Convention no. 118 on equality of treatment (social security); 
and case law of the European Court on Human Rights (for example, in the Gaygusuz case, see further 
section 7.3.2). 

24 Tobler 2005, pp. 56-57.
25 Gerards 2004, p. 12. See further section 7.3.2.
26 Arnardóttir 2003, pp. 124-125; Gerards 2004a, p. 181. 
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regards non-discrimination provisions of the closed model, the general theory is that 
with regard to direct distinctions, only exceptions and exclusions expressly mentioned 
in the provisions apply, whereas with regard to indirect distinctions, an additional and 
open category of objective justifications apply.27

With regard to non-discrimination provisions of the closed model, the question therefore 
is whether distinctions between nationals and asylum seekers in social security schemes 
or with regard to access to the labour market based on the immigration status of asylum 
seekers qualifies as direct or indirect discrimination on the ground of nationality. In the 
former case, justifications for the difference in treatment might only apply if the text 
of the non-discrimination provision allows for exceptions, while in the latter case, (any 
kind of) objective justifications might be brought forward to justify the difference in 
treatment. With regard to non-discrimination provisions of the open model this question 
is also relevant, since the strict level of scrutiny as applied to some prohibited grounds 
of discrimination possibly only applies with respect to discrimination that is directly 
based on these grounds.28

Distinctions based on the kind of immigration status in social security schemes and 
on access to employment involve a distinction between a group of persons that is 
not eligible for social security benefits or employment based on their immigration 
status (only aliens) and a group of persons that is eligible for social security benefits 
or employment (nationals and aliens with a secure residence status). As nationals 
by definition cannot have an insecure immigration status, it is obvious that such 
distinctions have a disproportionate effect upon non-nationals. Consequently, such 
distinctions qualify in any case as indirect distinctions on the ground of nationality. A 
more difficult question to answer is whether such distinctions should actually qualify 
as direct distinctions on the ground of nationality, as a result of which a higher level of 
protection applies. 

An important question in this regard is whether for direct discrimination, it is necessary 
to base a distinction on a ground that entirely correlates with the prohibited ground 
of discrimination, or whether it suffices that the distinction exclusively (and not 
merely predominantly) applies to the group that is protected by an explicit prohibition 
of discrimination. According to some authors, distinctions that exclusively exclude 
persons of one group or exclusively benefit persons of one group, in other words 
distinctions that are not capable of excluding members of both groups, should already 

27 Bell 2007, p. 269; Tobler 2005, p. 316. Examination of case law of the EU Court of Justice shows, 
however, that this dividing line is not as strict in practice as it is in theory. In a number of cases the 
Court has for example accepted extra-textual justification for direct discrimination as well (Tobler 
2005, p. 330). 

28 Cf. the case comment of Pennings in AB 1999/393. See further section 7.3.2. 
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be understood as leading to direct discrimination.29 Let me explain this by the example 
of pregnancy discrimination. Only women can become subject to, for example, refusal 
of employment on the ground of pregnancy. Distinctions based on pregnancy therefore 
exclusively (and not only predominantly) apply to women and such distinctions are not 
capable of excluding both men and women. According to the European Court of Justice, 
a refusal of employment based on pregnancy therefore amounts to direct discrimination 
on the ground of sex.30 

Others argue that incapability of making a distinction excluding members of both groups 
is not sufficient to qualify as a direct distinction. They argue, for example, that a distinction 
based on pregnancy does not correlate exactly with the ground of sex, since not every 
women is pregnant. Distinctions based on pregnancy distinguish between pregnant 
persons (all female) and non-pregnant persons (both male and female). Pregnancy 
therefore does not correlate perfectly with the ground of sex, and distinctions based on 
pregnancy therefore merely amount to indirect discrimination on the ground of sex.31 
Otherwise, an employer who prefers a non-pregnant women over a pregnant one would 
be guilty of direct sex discrimination, which would be, according to Davies, a ‘result 
doing violence to both language and logic’.32 

The situation of pregnancy discrimination shows a close connection to distinctions 
based on immigration status.33 Distinctions based on immigration status exclusively 
apply to non-nationals, but it could be argued that they do not correlate exactly with 
distinctions based on the ground of nationality. This argument would be that whereas 
distinctions based on immigration status favour all persons of one group (nationals), 
they do not exclude all persons of the other group (non-nationals) since some categories 
of non-nationals are in possession of the required immigration status. Hence, it could be 
argued that such distinctions are not directly based on nationality.34 

29 Tobler 2005, pp. 315-316 and 427 and, a contrario, Nickless and Siedl 2004, p. 23.
30 ECJ 8 November 1990, Case C-177/88 (Elisabeth Johanna Pacifica Dekker v Stichting Vormingscen-

trum voor Jong Volwassenen (VJV-Centrum) Plus). 
31 Davies 2011, p. 11. 
32 Davies 2011, p. 11. According to Davies, even though it would be possible to include pregnancy 

discrimination within the definition of direct discrimination, this is not a desirable choice because of 
these problems of coherence and language. 

33 See also the Opinion of Advocate General Sharpston in the Bressol case (Case C-73/08, Opinion 
delivered on 25 June 2009).

34 This is, for example, the approach of the Netherlands Equal Treatment Commission with regard to 
telecom businesses that require a secure immigration status when offering mobile telephone contracts 
(view no. 1996-60, 2001-26 and 2007-170) or employers who refuse to hire an alien with a temporary 
residence permit (view no. 1997-117). The Commission argues in these views that not all aliens are 
by definition excluded through the requirements concerned. According to Gerards, however, such 
situations should be seen as distinctions based directly on the ground of nationality. The Commission 
only chooses to consider this as a form of indirect discrimination in order to be able to apply the open 
justification test meant for cases of indirect discrimination (Gerards 2002, p. 586, fn 272; Gerards 
2008a, pp. 579-580 and Gerards 2011, pp. 149-150). 
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In my opinion, even if it is necessary in order for there to be direct discrimination to 
make a distinction based on a ground that entirely correlates to the forbidden ground 
of discrimination, distinctions based on immigration status could nevertheless be 
treated as distinctions directly based on nationality. The argument then is that whereas 
distinctions based on immigration status or on possession of employment authorization 
do not necessarily exclude all non-nationals, they do in fact disadvantage all non-
nationals in another way. 

Nationals by definition have the right to reside permanently and to work in the country. 
Non-nationals do not have that right automatically. They have to fulfil certain criteria 
in order to acquire the right to (permanently) reside or work in the country, such as 
being economically active or self-sufficient under EU law; having protected family 
life with a national or admitted alien; being a refugee or entitled to supplementary 
protection under EU asylum law, etc. Even though certain or many non-nationals might 
fulfil the requirements and might therefore be eligible for the benefit concerned (just 
like the non-pregnant woman), this eligibility is for all non-nationals conditional upon 
the fulfilment of an additional criterion, whereas for nationals, the fulfilment of this 
criterion is necessarily and automatically linked to their nationality. Such conditionality 
therefore disadvantages all non-nationals as compared to nationals. 

Hence, it is in my opinion perfectly possible to treat requirements laid down in general 
rules as regards immigration status or possession of a residence or work permit as 
amounting to a difference of treatment based directly on the ground of nationality.35 
Not only are such requirements not capable of excluding nationals, as a result of which 
they should, according to some authors, already be characterized as distinctions directly 
based on the ground of nationality. But it is in my view even possible to argue that such 
distinctions correlate exactly with distinctions based on nationality, since they affect and 
disadvantage all aliens as compared to nationals by making rights conditional for all 
non-nationals and are based on a criterion which is inherently attached to (the absence 

35 Cf. the Opinion of Advocate General Sharpston in the Bressol case (Case C-73/08, Opinion delivered 
on 25 June 2009). Regarding a right to reside criterion in Belgian legislation, she observed that all 
Belgian nationals automatically enjoy the right to remain permanently in Belgium, whereas no non-
Belgians automatically have such a right and they must meet certain additional conditions to acquire 
such a right. Therefore, she argued that ‘the category of those receiving a certain advantage (those 
automatically having a right to remain permanently in Belgium (...) therefore coincides exactly with 
the category of persons distinguished only on the basis of a prohibited classification (nationality, 
in this case those possessing Belgian nationality). The category of those suffering a corresponding 
disadvantage (those not automatically having such a right) coincides exactly with the category of 
persons distinguished only on the basis of a prohibited classification (nationality, in this case those 
not possessing Belgian nationality)’ (point 66, italics in original, underlining CHS). She concludes 
that the right to reside requirement discriminates directly on the ground of nationality (point 76). The 
Court did not pay separate attention to this right to reside criterion and treated the case as a difference 
of treatment between residents and non-residents. As a residence criterion is ‘more easily satisfied by 
Belgian nationals’, who ‘more often than not’ reside in Belgium, than by nationals of other Member  
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of) nationality.36 Accordingly, statements that distinctions based on immigration status 
do not amount to distinctions directly based on nationality use a very strict definition of 
the concept of disadvantage by equating it with exclusion. Such statements therefore in 
my view need explicit foundation. 

4.6 Structure of Part II

This chapter has discussed a number of characteristics of the principle of equal treatment 
that have implications for the methodology of the research or that can clarify the scope of 
the research. In addition, an important preliminary question has been answered: whether 
distinctions based on immigration status or possession of employment authorization 
can amount to distinctions directly based on nationality. The next chapter will examine 
whether asylum seekers should be treated the same as nationals as regards eligibility 

36 Cf. Bell who argues that the ‘challenge for the law is how to uncover direct discrimination where this 
is kept covert and hidden (Bell 2007, p. 237). 

 States, this difference of treatment amounted to indirect discrimination on the ground of nationality, 
according to the Court (judgment of 13 April 2010). In the Martinez Sala case, the EU Court of Justice 
did, however, conclude that for a Member State to require a national of another Member State who 
wishes to receive a benefit to produce a document which is constitutive of the right to the benefit and 
which is issued by its own authorities, when its own nationals are not required to produce any docu-
ment of that kind, amounts to unequal treatment directly based on nationality (12 May 1998, Case 
C-85/96, paras. 54 and 64). In the Sürul case, the Court of Justice held that a requirement of possession 
of a residence entitlement or a residence permit for social security benefits ‘not being applicable to a 
national of the member state concerned, even in the event of his staying there temporarily, by its nature 
covers only aliens and its application therefore leads to unequal treatment on grounds of nationality’ 
(4 May 1999, case C 262-96, para. 102). In this case, however, the Court did not explicitly refer to 
direct nationality discrimination, and examined whether an argument as to provide objective justifica-
tion for this difference of treatment had been adduced. This could be an indication that the Court saw 
the distinction as indirect discrimination. However, also in the Martinez Sala case, the Court held that 
‘nothing to justify such unequal treatment has been put before the Court’ (para. 64), despite a finding 
of direct discrimination. Also, the UK Supreme Court seems to be of the opinion that requirements 
as to the right to reside amount to direct discrimination on the ground of nationality. In the case of 
Patmalniece (FC) v Secretary of State for Work and Pensions (16 March 2011, [2011] UKSC 11), 
Lord Hope held that the right to reside requirement is a test which no UK national could fail to meet 
and puts non-nationals at a disadvantage, which is due entirely to their nationality. Such a requirement 
would therefore be ‘without doubt’ directly discriminatory on the grounds of nationality. (para. 26). 
Eventually, the Supreme Court found itself forced to treat the case as one of indirect discrimination, 
on the basis of the Bressol judgment of the EU Court of Justice. According to Lord Hope, the right to 
reside requirement formed part of a composite test and not all UK nationals would be able to meet this 
composite test, either. However, Lord Walker held, ‘the correlation between British nationality and the 
right to reside in Great Britain is so strong that the issue of justification must in my view be scrutinised 
with some rigour’ (para. 73). Finally, the Netherlands Central Appeals Tribunal also seems to apply 
this interpretation. In a case about the requirement of a specific residence permit for eligibility for 
social security benefits, the Tribunal held that legislation that grants certain rights only under certain 
conditions to aliens, whereas nationals are not subjected to such conditions, ‘primarily’ distinguishes 
on the ground of nationality. The word ‘primarily’ indicates that the tribunal saw this as distinctions 
based directly on the ground of nationality, although the tribunal did not use that term (26 June 2001, 
LJN: AB2276).  
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for social security benefits and access to employment under international refugee 
law. Chapter 6 will examine this question with respect to international social security 
co-ordination law. In this chapter, social security and migrant workers conventions 
realized within the framework of the International Labour Organization and within the 
framework of the Council of Europe will be discussed. Chapter 7 examines whether the 
difference of treatment of asylum seekers in social security schemes and employment 
acts violates general non-discrimination provisions laid down in international human 
rights conventions of the United Nationals and of the Council of Europe. It will turn out 
that provisions on equal treatment between nationals and non-nationals in the field of 
social security that fit into the ‘closed model’, usually contain a number of qualifying 
conditions, such as ‘lawfully staying’ or ‘lawfully present’. A significant part of the 
research in the next chapters will therefore be devoted to an examination into the exact 
meaning of these conditions and to the question whether asylum seekers can fulfil these 
conditions. The final chapter will integrate the results of the foregoing chapters. 
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5.1 Introduction

This chapter will examine whether asylum seekers are entitled to equal treatment 
with nationals with regard to access to wage-earning employment and social security 
under the Convention relating to the Status of Refugees of 1951 (hereafter: Refugee 
Convention or RC) and the Protocol relating to the Status of Refugees of 1967 
(hereafter: Refugee Protocol). A separate chapter is devoted to these instruments, since 
they are the only international treaties that exclusively deal with the rights of refugees. 
The Refugee Convention and Protocol lay down important rights and obligations for 
persons who meet the general definition of ‘refugee’ provided for in these instruments, 
as well as for the host states. 

The Refugee Convention is not the first instrument of international law aimed at 
refugees. Earlier treaties and arrangements were concluded between the First and the 
Second World War under the auspices of the League of Nations. Unlike the Refugee 
Convention, these instruments adopted an ad hoc group or category approach, by 
designating specific groups of refugees defined by national or ethnic origin as protected 
persons under international law.2 The protection under the first refugee arrangements 
was often limited to provision of documentation to refugees by the League of Nations 
and to a system of ‘surrogate consular protection’ whereby the League of Nations 
High Commissioner was authorized to perform tasks normally reserved to states of 
nationality.3 In the years immediately following the Second World War, the emphasis 
was put on repatriation and overseas resettlement of refugees. Initially, the repatriation of 
refugees was dealt with by the United Nations Relief and Rehabilitation Administration 
(UNRRA), an organization set up in 1943 by 44 allied or associated countries in order 
to resolve economic and humanitarian crises in the aftermath of the war. In 1946 the 
International Refugee Organisation (IRO) was founded by the United Nations.4 The 
IRO was a temporary specialized agency of the United Nations, which took over the 
tasks of the UNRRA with regard to refugee repatriation and resettlement. According 
to the preamble of the Constitution of the IRO, ‘genuine refugees and displaced 

1 This chapter is based on the paper ‘Reception of Asylum Seekers and the 1951 Refugee Convention’ 
presented at the Conference ‘The Dynamics of Refugee Protection in an Era of Globalization’ Brus-
sels, 12-14 November 2008. I would like to thank all participants at this conference for their helpful 
suggestions. 

2 Goodwin-Gill and McAdam 2007, p. 16. Examples of categories of refugees protected by these ar-
rangements are Russian, Armenian and Turkish refugees.  

3 Hathaway 2005, pp. 85-86; Spijkerboer and Vermeulen 2005, p. 18.
4 The General Assembly adopted the Constitution of the IRO by resolution 62 (I) of 15 December 1946 

(first session).
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persons should be assisted by international action, either to return to their countries of 
nationality or former habitual residence, or to find new homes elsewhere’.5 In 1950, 
when the mandate of the IRO approached its end, it became clear that it was not 
possible to repatriate or resettle all refugees from the Second World War. In addition, 
many new refugees were fleeing from communist states of the Eastern bloc. Under 
these circumstances, a process was initiated which led to the establishment of the 
United Nations High Commissioner for Refugees (UNHCR) and the adoption of the 
Refugee Convention.6 Instead of repatriation or resettlement and maintenance by an 
international organization, integration into the economic systems of the host countries 
and individual control of states over the process of refugee protection became the basic 
principles of international refugee protection.7   

Although the drafting of the Refugee Convention can thus be seen as a reaction to 
the developments of the Second World War and the stream of refugees that this war 
produced, the actual framework in which it was adopted was that of the Cold War.8 The 
preparatory work of the Refugee Convention shows that the definition of refugee was 
explicitly aimed at refugees from the Eastern bloc. For instance, only persons whose 
Western-inspired civil and political rights are at risk are protected by the Refugee 
Convention, not persons whose socioeconomic rights are jeopardized.9     

The Refugee Convention was adopted on 28 July 1951 and entered into force on 22 
April 1954.10 The scope of the Convention is restricted to persons who have fled their 
country as a result of ‘events occurring before 1 January 1951’ and Contracting States 
may choose to restrict the convention to refugees from Europe.11 In 1967 the Protocol 
relating to the Status of Refugees entered into force, following a recommendation of 

5 Preamble of the Constitution of the IRO, annex to resolution 62 (I) of 15 December 1946 (first ses-
sion).

6 Hathaway 2005, p. 91. 
7 Hathaway 2005, pp. 92-93.
8 Vermeulen 2002, pp. 20-21.
9 Hathaway 1991, pp. 6-8.
10 The drafting process of the Refugee Convention was completed and the convention signed by a United 

Nations Conference of Plenipotentiaries, pursuant to a resolution of the United Nations General As-
sembly (United Nations General Assembly Resolution 429 (V) of 14 December 1950 (fifth session)). 
The conference took a draft convention prepared by the Ad hoc Committee on Refugees and Stateless 
Persons as the basis for its discussion, with the preamble as prepared by the Economic and Social 
Council and Article 1 as recommended by the General Assembly in its resolution (Goodwin-Gill and 
McAdam 2007, p. 507). 

11 Article 1(A) and (B) RC. See on the refugee definition further section 5.2.
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the Executive Committee of the UNHCR.12 Under the Protocol, states undertake to 
apply Articles 2 to 34 RC to all refugees covered by the definition of the convention, 
but without the limitation of date, and to apply the protocol without any geographic 
limitation.13 Although related to the Refugee Convention in this way, the Refugee 
Protocol is an independent instrument, accession to which is not limited to States 
Parties to the Refugee Convention. There are currently 141 States Parties to both the 
Refugee Convention and the Refugee Protocol and 6 States Parties to only one of 
these instruments.14 All EU Member States are party to the Refugee Convention and 
protocol.15  

As mentioned, this chapter will examine whether asylum seekers are entitled to equal 
treatment with nationals with respect to eligibility for social security schemes and access 
to the labour market under the Refugee Convention. It will turn out that the answer 
to this question is to a large extent dependent on the answer to the question whether 
asylum seekers are ‘lawfully present’, ‘resident’ and/or ‘lawfully staying’ in the country 
in which they apply for protection. This chapter is therefore almost entirely devoted to 
the rather technical examination of the meaning of these qualifying conditions. After a 
short introduction to the Refugee Convention’s personal scope, object and purpose and 
the provisions on access to social security and employment (sections 5.2 to 5.4), some 
preliminary observations about the interpretation of the terms ‘lawfully in the territory’, 
‘resident’ and ‘lawfully staying’ will be made (section 5.5). After that, these general 
observations will be applied to the position of asylum seekers and which of the various 
qualifying conditions can be met by asylum seekers will be discussed (sections 5.6 to 
5.8). As authoritative interpretations of the Refugee Convention by an international 
court are not available, this chapter will pay considerable attention to legal doctrine on 
this matter. The question whether the Refugee Convention provides other safeguards 

12 The UNHCR subsequently submitted the draft of the Protocol to the General Assembly of the United 
Nations. The General Assembly, in resolution 2198 (XXI) of 16 December 1966 (twenty-first session), 
took note of the Protocol and requested the Secretary-General ‘to transmit the text of the Protocol to 
the States mentioned in article V thereof, with a view to enabling them to accede to the Protocol’. 
Bem argues that, since acceding states to the Refugee Convention had the option of removing the 
geographical constraints and since European states were in practice very willingly to protect refugees 
regardless of the time and geographical limitation, the Refugee Protocol was not really necessary (K. 
Bem, ‘The Coming of a ‘Blank Cheque’- Europe, the 1951 Convention, and the 1967 Protocol’, 16 
International Journal of Refugee Law, 2004-4, pp. 609-627). See for another opinion: S.E. Davies, 
‘Redundant or essential? How politics shaped the outcome of the 1967 Protocol’, 19 International 
Journal of Refugee Law, 2007-4, pp. 703-728.  

13 Article 1(2) and (3) of the Refugee Protocol. Existing declarations restricting the Refugee Convention 
to events occurring in Europe, however, also apply under the Protocol. 

14 Madagascar, Monaco and Saint Kitts and Nevis are only party to the Refugee Convention and Cape 
Verde, the United States of America and Venezuela are only party to the Refugee Protocol (UNHCR, 
States Parties to the 1951 Convention relating to the Status of Refugees and the 1967 Protocol, UN-
HCR November 2007). 

15 Henceforth, this chapter will not refer to the Refugee Protocol separately.
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with respect to asylum seekers’ access to social security and employment, apart from 
provisions on equal treatment, will be examined in Chapter 10. 

5.2 Personal scope 

An important preliminary question is whether asylum seekers fall under the personal 
scope of the Refugee Convention. In order to fall under the scope of the Refugee 
Convention, an alien has to meet the refugee definition laid down in Article 1 RC.16 

In the first place, persons who have been considered to be refugees under earlier 
refugee treaties and arrangements also fall under the refugee definition of the Refugee 
Convention. According to Article 1(A)(1) RC, the term ‘refugee’ applies to any person 
who ‘has been considered a refugee under the Arrangements of 12 May 1926 and 
30 June 1928 or under the Conventions of 28 October 1933 and 10 February 1938, 
the Protocol of 14 September 1939 or the Constitution of the International Refugee 
Organization’. 

The most important part of the refugee definition for contemporary purposes is laid 
down in Article 1(A)(2) RC. According to this article, the term ‘refugee’ applies to any 
person who ‘as a result of events occurring before I January 195117 and owing to well-
founded fear of being persecuted for reasons of race, religion, nationality, membership 
of a particular social group or political opinion, is outside the country of his nationality 
and is unable, or owing to such fear, is unwilling to avail himself of the protection 
of that country; or who, not having a nationality and being outside the country of his 
former habitual residence as a result of such events, is unable or, owing to such fear, is 
unwilling to return to it’.

From this definition it follows first of all that the Refugee Convention only applies to 
persons who are outside their country of origin. In addition, three important elements 
in this definition can be distinguished: 1) ‘well-founded fear’; 2) ‘of being persecuted’; 
and 3) ‘by reasons of race, religion, nationality, membership of a particular social group 
or political opinion’.18 

The ‘well-founded fear requirement’ is not a subjective requirement (meaning that the 
frame of mind of the individual person is decisive), but an objective one. Decisive 

16 See more extensively on the refugee definition: Goodwin-Gill and McAdam 2007, pp. 63-134; Hatha-
way 1991; Spijkerboer and Vermeulen 2005, pp. 23-64. 

17 As has been discussed above in section 5.1, contracting parties to the Refugee Protocol have to apply 
the Refugee Convention to all refugees without this limitation of date.  

18 See for this distinction: Hathaway 1991; Spijkerboer and Vermeulen 2005, p. 27 with further refer-
ences. 
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is whether it is likely enough that the person concerned will become a victim of 
persecution if he returns to his country of origin.19 

The second element, persecution, is difficult to define; there is no universally accepted 
definition of the concept of persecution.20 In brief, it could be said that persecution 
means a violation of the right to life or freedom or another severe violation of human 
rights. Whether other violations of human rights amount to persecution depends on the 
individual circumstances of the case.21 Grahl-Madsen summarizes this well by stating: 
‘whenever a person is faced with the likelihood of losing his life or his physical freedom 
for more than a “negligible” period of time, if he should return to his home country, or 
is likewise threatened with other measures which, in his particular case and his special 
circumstances, appear as more severe than a short-term imprisonment, that person has 
“well founded fear of being persecuted”’.22 

The term ‘persecution’ implies that there is an agent of persecution and, consequently, 
excludes victims of natural disasters from the refugee definition. The agent of 
persecution is generally (a representative of) the state, but can also be (a group of) 
civilians if their acts are ‘knowingly tolerated by the authorities, or if the authorities 
refuse, or prove unable, to offer effective protection’.23 

The last element means that, in order to be a refugee, a person has to fear persecution 
that is connected with one of the persecution grounds: race, religion, nationality, 
membership of a particular social group or political opinion.24 This requirement, also 
called the ‘nexus requirement’, does not mean that the persecution agent needs to 
have the intention to persecute because of a persecution ground; the definition merely 
requires a connection between the fear of being persecuted and a persecution ground.25 
Arguably, the persecution ground only needs to be a ‘contributing cause’ for the well-
founded fear of persecution, and not the essential or predominant cause.26  

In addition to this so-called ‘inclusion clause’ laid down in Article 1(A) RC, Article 1 
of the Refugee Convention contains cessation and exclusion clauses as well. Article 

19 Grahl-Madsen 1966, pp. 173-175; Hathaway 1991, p. 65; Spijkerboer and Vermeulen 2005, pp. 28-29. 
20 UNHCR Handbook 1992, para. 51.
21 Hathaway 1991, pp. 101-105; UNHCR Handbook 1992, para. 51-52; Spijkerboer and Vermeulen 

2005, pp. 32-35. 
22 Grahl-Madsen 1966, p. 216. 
23 UNHCR Handbook 1992, para. 65. See more extensively on agents of persecution: Grahl-Madsen 

1966, pp. 189-192; Hathaway 1991, pp. 125-133; Spijkerboer and Vermeulen 2005, pp. 35-40.
24 See for an extensive discussion of these five grounds: UNHCR Handbook, par. 68-86; Goodwin-Gill 

and McAdam 2007, pp. 70-90; Grahl-Madsen 1966, pp. 217-253; Hathaway 1991, pp. 135-188; Spi-
jkerboer and Vermeulen 2005, pp. 48-52. 

25 Spijkerboer and Vermeulen 2005, pp. 52-54.
26 Hathaway and Foster 2003; Spijkerboer and Vermeulen 2005, pp. 54-55. 
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1(C) spells out six conditions under which, as an automatic legal consequence, a 
refugee ceases to be a refugee. These six conditions are based on the consideration 
that international protection should not continue to be granted where it is no longer 
necessary or justified.27 The first four conditions are linked to a change in the situation 
of the refugee that has been brought about by himself, namely: voluntary re-availment 
of national protection; voluntary re-acquisition of nationality; acquisition of a new 
nationality; and voluntary re-establishment in the country where persecution was feared. 
The last two cessation clauses are linked to a change in the country where persecution 
was feared. These clauses state that a person is no longer a refugee if he is able to 
return to the country of his nationality or of his former habitual residence, because 
the circumstances in connection with which he has been recognized as a refugee have 
ceased to exist.

Article 1(D), (E) and (F) RC contains what are known as the exclusion clauses. 
According to these clauses, the Refugee Convention does not apply to persons already 
receiving United Nations protection or assistance (Article 1(D)), persons who are not 
considered to be in need of international protection (Article 1(E)) and persons who 
are not considered to be deserving of international protection (Article 1(F)). A person 
is not considered to be in need of international protection if he is ‘recognized by the 
competent authorities of the country in which he has taken residence as having the 
rights and obligations which are attached to the possession of the nationality of that 
country’.28 A person is not deserving international protection if ‘there are serious reasons 
for considering that he has committed a crime against peace, a war crime, or a crime 
against humanity (…); that he has committed a serious non-political crime outside the 
country of refuge prior to his admission to that country as a refugee; or that he has been 
guilty of acts contrary to the purposes and principles of the United Nations’. 

In sum, the Refugee Convention applies to persons who have a well-founded fear of 
being persecuted for reasons of race, religion, nationality, membership of a particular 
social group or political opinion in their country of origin, and who do not fall under one 
of the cessation or exclusion clauses laid down in Article 1(C) to (F) RC. The question 
remains, however, whether asylum seekers, with regard to whom the authorities of the 
host state have not yet confirmed that they meet the definition of refugee as laid down 
in the Refugee Convention fall under the personal scope of the convention.

In domestic law, the term ‘refugee’ or ‘refugee status’ is usually reserved for people who 
have been recognized as refugees within the meaning of the Refugee Convention by the 
authorities of the host state. Under international refugee law, it is, however, generally 

27 UNHCR Handbook, par. 111.
28 For example, ethnic Germans have the same constitutional position in Germany as ‘national’ Germans 

(Spijkerboer and Vermeulen 2005, p. 25). 
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accepted that formal recognition by a state as a refugee within the meaning of the 
Refugee Convention is not necessary in order to fall under the scope of the convention.29 
As the UNHCR Handbook clearly states: ‘[a] person is a refugee within the meaning 
of the 1951 Convention as soon as he fulfils the criteria contained in the definition. 
This would necessarily occur prior to the time at which his refugee status is formally 
determined. Recognition of his refugee status does not therefore make him a refugee 
but declares him to be one. He does not become a refugee because of recognition, but is 
recognized because he is a refugee’.30 The recognition as refugee by the state of refuge 
has thus a declaratory instead of a constitutive character.31 As a result, if an asylum 
seeker has a well-founded fear of being persecuted on one of the persecution grounds, 
he falls under the personal scope of the Refugee Convention, irrespective of the action 
taken by the host state. This does not mean, as this chapter will show, that certain articles 
in the Refugee Convention do not set further qualifying conditions, such as recognition 
by the host state or a certain period of residence in the host state, for invoking certain 
rights. That, however, does not alter the declaratory character of the general scope of 
the convention. Hence, since asylum seekers might meet the definition of refugee as 
laid down in the Refugee Convention and, consequently, might be entitled to some of 
the benefits of the convention as from the moment they arrive in the host state, they 
have to be treated as refugees pending the determination of their status. Otherwise, 
states run the risk of acting in violation of the Refugee Convention by withholding 
important rights from genuine refugees.32 Accordingly, the Refugee Convention applies 
to (nearly) all asylum seekers.33

29 Grahl-Madsen 1966, pp. 340-341; Hathaway 2005, pp. 158-159; Spijkerboer and Vermeulen 2005, p. 
70.

30 UNHCR Handbook 1992, para. 28.
31 Cf. para. 14 of the preamble to the EU Qualification Directive (Council Directive 2004/83/EC of 29 

April 2004 on minimum standards for the qualification and status of third country nationals or state-
less persons as refugees or as persons who otherwise need international protection and the content of 
the protection granted): ‘The recognition of refugee status is a declaratory act’. See also Stenberg, who 
argues that ‘[t]he contention that determination of an alien’s refugee status is a declaratory measure 
and not a constitutive one (…), is convincing and must be accepted if the purpose of the Convention 
as a whole to give special protection to a specific category of aliens is not to be completely ruined’ 
(Stenberg 1989, p. 124).

32 Battjes 2006, pp. 493-494; Hathaway 2005, pp. 156-157. 
33 ‘Nearly all’, because there is the (theoretical) possibility that an asylum seeker explicitly declares not 

to be a refugee within the meaning of the Refugee Convention, but invokes the protection of another 
non-refoulement prohibition, such as Article 3 ECHR.  
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5.3 Object and purpose 

The object and purpose of the Refugee Convention can be determined by reference to 
the text of the treaty and to the Preamble in particular.34 It follows from the Preamble 
that the object and purpose of the Refugee Convention is twofold. First of all, the 
Refugee Convention aims to protect the fundamental rights and freedoms of refugees 
in the widest possible way.35 Hence, the Preamble places the Refugee Convention in 
the context of international human rights law.36 Secondly, it follows from the Preamble 
that the convention aims to prevent unduly heavy burdens on and tension between 
countries by promoting international cooperation and burden sharing.37 The solution 
mentioned for ‘unduly heavy burdens’ for Contracting States is that of international 
cooperation. Although the protection of human rights of refugees is a primary objective 
of the Refugee Convention, the recognition of the possibility that the grant of asylum 
may place unduly heavy burdens on certain countries and the purpose of safeguarding 
human rights of refugees in the ‘widest possible way’ (i.e. not entirely) means, in my 
opinion, that the aim of the Refugee Convention can best be summarized as that of 
striking a balance between the needs of refugees and those of the host state.38 

This interpretation of the purpose of the Refugee Convention can be confirmed by 
its text. A balance between the needs of refugees and those of the host state seems to 
have been met in two important ways. Firstly, the provisions laying down substantive 
rights for refugees use different standards of treatment. With regard to some rights, 
refugees have to be treated the same as nationals;39 most favoured aliens;40 or ‘aliens 

34 Cf. McAdam, ‘Interpretation of the 1951 Convention’ in Zimmermann 2011, p. 91. See also Foster, 
who argues that ‘reference to the Preamble appears to be the predominant method of ascertaining the 
object and purpose of a treaty’ (Foster 2007, p. 42). 

35 Recital 1 and 2 of the Preamble. 
36 Alleweldt, ‘Preamble 1951 Convention’ in Zimmermann 2011, pp. 232-233; Foster 2007, pp. 42-43. 
37 Recital 4 and 5 of the Preamble. 
38 See also Hailbronner 2007, p. 162. Alleweldt argues that such an interpretation is not supported by 

the wording of the convention and the drafting history, as the preamble does not say that the rights 
of refugees should be limited when states are confronted with unduly heavy burdens and the text of 
the 1951 Convention does not contain any indication to this effect (Alleweldt, ‘Preamble 10 the 1951 
Convention’, in Zimmermann 2011, p. 237). In my view, however, interpreting the rights laid down 
in the Refugee Convention on the basis of inter alia the convention’s object and purpose is something 
different than limiting the rights laid down in the Refugee Convention. Even though the solution 
mentioned by the preamble is that of international cooperation, the recognition of possible burdens for 
contracting states in my view means that the needs of states should also be taken into account when 
interpreting the convention.   

39 For example, the right to public relief and assistance (Article 23) and the right to social security (Ar-
ticle 24). 

40 For example, the right to engage in wage-earning employment (Article 17). 
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generally’,41 while other articles lay down absolute rights for refugees.42 Whereas the 
‘aliens generally’ standard does not provide much extra protection for refugees, and 
therefore met the concern of some states that they had to treat refugees on a par with the 
citizens of special partner states,43 the other standards used in the Refugee Convention 
provide a higher level of protection for refugees. Secondly, these provisions use 
different qualifying conditions. Roughly, the Refugee Convention designates four main 
categories of refugees for enjoying rights: refugees in the territory, refugees lawfully 
in the territory, refugees residing in the territory; and refugees lawfully staying in the 
territory. Refugees simply present in the territory44, regardless of their legal status, are 
entitled to a number of basic rights, such as the right to acquisition of movable and 
immovable property,45 the right to have free access to the courts of law on the territory46 
and the right to identity papers.47 Refugees who are not merely physically present, but 
who are lawfully present in the territory, are entitled to additional rights with regard to 
self-employment;48 freedom of movement;49 and protection against expulsion.50 Some 
provisions in the Refugee Convention confer rights upon refugees who are (habitually) 
residing51 in a contracting party. These provisions concern artistic rights and industrial 

41 For example, the right to self-employment (Article 18) and the right to housing (Article 21). 
42 For example, the right to have free access to the courts of law (Article 16) and the right to administra-

tive assistance (Article 25). 
43 Hathaway 2005, p. 197. 
44 It is important to note that some articles of the Refugee Convention refer to refugees without further 

qualification (e.g. Article 3 on non-discrimination; Article 16(1) on access to courts; Article 20 on ra-
tioning systems; Article 22(1) on elementary education; Article 33 on the prohibition of refoulement), 
while others refer to refugees in the territory (e.g. Article 4 on freedom of religion and Article 27 on 
identity papers). However, as Grahl-Madsen observes, the Refugee Convention applies to refugees 
within the territorial jurisdiction of contracting states and most articles formally applicable to ‘all 
refugees’ are ‘meaningful only when applied to the relation between a refugee and “the country in 
which he finds himself” (Grahl-Madsen 1972, pp. 358-359). It is generally accepted that the rights laid 
down in the Refugee Convention for refugees in the territory, such as the prohibition of refoulement, 
apply to refugees who apply for protection at the territorial border as well (see Hahthaway 2005, p. 
315; Spijkerboer and Vermeulen 2005, pp. 71-72 with further references).  

45 Article 13 RC. 
46 Article 16(1) RC.
47 Article 27 RC. 
48 Article 18 RC.
49 Article 26 RC.
50 Article 32 RC. Protection against expulsion should be distinguished with the prohibition of refoule-

ment laid down in Article 33 RC, to which all refugees are entitled. 
51 Hathaway makes a distinction between ‘habitual residence’ and ‘residence’ and treats ‘habitual resi-

dence’ as a condition requiring ‘durable residence’ and hence a longer stay than simple residence 
(Hathaway 2005, pp. 190-192). See further on this issue section 5.7 below.     
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property,52 access to courts (including legal assistance)53 and administrative assistance.54 
Finally, refugees who are lawfully staying in the territory of the host state are entitled 
to a number of important rights, including the right of association,55 the right to engage 
in wage-earning employment, to public relief and assistance,56 to labour laws and 
social security57 and the right to be granted travel documents.58 Hence, these conditions 
indicate that refugees are entitled to a wider set of rights if their ties with the host state 
tighten (the ‘incremental system’).59 As the UNHCR states: ‘there does seem to have 
been a conscious attempt by the drafters to match the character of the various rights in 
question to the degree of residence required’, whereby the degree of residence required 
depends on ‘the degree to which the rights in question carry with them financial or 
social responsibilities or multilateral implications for the granting State’.60

5.4 Equal treatment regarding wage-earning employment and 
social security 

The Refugee Convention contains a number of relevant provisions on equal treatment. 
With regard to access to wage-earning employment, Article 17(1) RC provides: 

The Contracting States shall accord to refugees lawfully staying in their territory 
the most favourable treatment accorded to nationals of a foreign country in the same 
circumstances, as regards the right to engage in wage-earning employment. 

Hence, with respect to access to wage-earning employment, refugees are not entitled to 
equal treatment with nationals, but with most-favoured nationals of a foreign country. 
In addition, refugees are only entitled to this treatment if they are ‘lawfully staying’ in 
the territory of the host state. 

Two provisions deal with the refugee’s entitlement to equal treatment with regard to 
social security. The first one is Article 23 RC. This article reads:

52 Article 14 RC.
53 Article 16(2) and (3) RC.
54 Article 25 RC. In addition, two provisions in the convention confer rights upon refugees who have 

completed three years’ residence in the country. According to Article 7(2) RC, all refugees enjoy 
exemption from legislative reciprocity in the territory of the Contracting States after a period of three 
years’ residence. Article 17(2)(a) provides that restrictive measures imposed on aliens or the employ-
ment of aliens for the protection of the national labour market may not be applied to a refugee who 
has completed three years’ residence in the country. See on these provisions further Chapter 10. 

55 Article 15 RC.
56 Article 23 RC.
57 Article 24 RC. 
58 Article 28 RC. 
59 Battjes 2006, p. 449; Hathaway 2005, pp. 154-157; Stenberg 1989, p. 89.
60 UNHCR 1988, p. 5.
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The Contracting States shall accord to refugees lawfully staying in their territory the 
same treatment with respect to public relief and assistance as is accorded to their 
nationals.

‘Public relief and assistance’ is not defined in the Refugee Convention, but it is generally 
accepted that these terms should be interpreted widely as encompassing a number of 
areas of the public or social welfare systems, including medical and hospital care.61 
Accordingly, regular social assistance schemes fall under the material scope of this 
provision. 

The second relevant article is Article 24(1), which reads:

1. The Contracting States shall accord to refugees lawfully staying in their territory the 
same treatment as is accorded to nationals in respect of the following matters; 
( a ) (…)
( b ) Social security (legal provisions in respect of employment injury, occupational 
diseases, maternity, sickness, disability, old age, death, unemployment, family 
responsibilities and any other contingency which, according to national laws or 
regulations, is covered by a social security scheme), subject to the following limitations: 
(i) There may be appropriate arrangements for the maintenance of acquired rights and 
rights in course of acquisition; 
(ii) National laws or regulations of the country of residence may prescribe special 
arrangements concerning benefits or portions of benefits which are payable wholly 
out of public funds, and concerning allowances paid to persons who do not fulfil the 
contribution conditions prescribed for the award of a normal pension. 

With regard to social assistance and social insurance schemes, the convention therefore 
provides that refugees are entitled to the same treatment as is accorded to nationals Both 
articles are provisions of equal treatment that fit into the ‘closed model’; they determine 
that nationals and refugees are to be regarded as alike for the purpose of eligibility for 
social security schemes and lay down a number of qualifications and exceptions to this 
general rule.62 The most important qualifying condition laid down in these provisions 
is that refugees are only entitled to equal treatment with nationals if they are ‘lawfully 
staying’ in the host state. For the purpose of this chapter, it is therefore necessary to 
examine whether asylum seekers, in other words refugees undergoing status verification 
procedures, can ‘stay lawfully’ in the territory of the host state. 

61 Grahl-Madsen 1963, commentary no. 3 to Article 23; Hathaway 2005, p. 810-811; Lester, ‘Article 23’ 
in Zimmermann 2011, p. 1054. 

62 See for the distinction between open and closed models of equal treatment provisions section 4.3. 
Since these provisions explicitly refer to refugees ‘lawfully staying’ in the territory, the question 
whether distinctions based on the immigration status of asylum seeker fall under the scope of these 
provisions (see section 4.5) does not have to be answered.  
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5.5 Interpretation of the various qualifying conditions

5.5.1 Introduction

As this chapter will show, in order to examine the meaning of the term ‘lawfully staying’, 
it is helpful, or even necessary, to examine the meaning of all the various qualifying 
conditions used in the Refugee Convention, as the interpretation of one term may be 
related to, or have consequences for, the interpretation of another term. In addition, 
these different qualifying conditions are examined thoroughly in this chapter since this 
can be helpful for the interpretation of other international conventions that use the same 
or very similar qualifying conditions.63 The difficulty in interpreting these terms lies in 
the fact that there is no definition of these concepts in the Refugee Convention, nor an 
authoritative interpretation of these terms by an international court.64 Moreover, at the 
time the Refugee Convention was drafted, sophisticated individual status determination 
procedures as we know them to date had not yet come into being. The status of asylum 
seekers awaiting a (lengthy) determination process was therefore not explicitly taken 
into account.65 As a result, there are many different interpretations. This chapter 
will suggest, primarily by comparing the interpretations of three legal scholars who 
have written extensively on this subject (Battjes, Grahl-Madsen and Hathaway), an 
interpretation which is in my view most persuasive in the light of the treaty interpretation 
rules as laid down in the Vienna Convention on the Law of Treaties.66 

Below, the concepts of ‘refugees lawfully in the territory’, ‘refugees residing in the 
territory’ and ‘refugees lawfully staying in the territory’ will be examined in relation 
to the position of asylum seekers. First, three preliminary observations with regard to 
the interpretation of these qualifying conditions will be made: one about deference to 
national law; one about the meaning of the term ‘refugee’; and one about the meaning 
of the term ‘lawful’.

5.5.2 Autonomous meaning

The absence of a definition of the concepts of ‘lawful presence’, ‘residence’ and ‘lawful 
stay’ in the Refugee Convention could lead to the conclusion that the matter is completely 
left to domestic law. Battjes, for example, states: ‘a refugee is “lawfully” in a state if 
his presence is in conformity with relevant domestic law. (…) Any [domestic] title to 

63 See Chapters 6 and 7. 
64 The International Court of Justice can settle disputes relating to the interpretation of the Refugee 

Convention (Article 38 RC). Only parties to the Refugee Convention may refer disputes to the Court 
and to date this has not happened.

65 Dent 1998, p. 16, footnote 61.
66 See section 1.7. 
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remain on a temporary (or permanent) basis makes presence “lawful” for Convention 
purposes’.67 This seems at first sight an attractive and sensible interpretation. However, 
an important consequence of this interpretation is that states have a huge discretion in 
according rights to refugees. If states can under all circumstances refuse to consider 
a refugee to be ‘lawfully present’ or ‘lawfully staying’ in its territory, this would 
make the rights laid down in the Refugee Convention for these categories of refugees 
meaningless, which would be contrary to the object and purpose of the convention.68 
In addition, the Refugee Convention makes an explicit distinction between ‘lawfully 
present’ and ‘lawfully staying’ refugees. If states could, for example, argue that 
only refugees holding a residence permit are ‘lawfully present’ in their country, this 
distinction would be meaningless and it would be contrary to the ‘incremental system’ 
laid down in the Refugee Convention entailing that refugees are entitled to a wider set 
of rights if their ties with the host state tighten.69 

67 Battjes 2006, p. 451. Also the European Court of Human Rights generally states with regard to the 
meaning of the condition ‘lawfully within the territory of the state’ in Article 2 of protocol no. 4 
that ‘this condition refers to the domestic law of the State concerned. It is for the domestic law and 
organs to lay down the conditions which must be fulfilled for a person’s presence in the territory to 
be considered “lawful”’ (see for example ECtHR 20 November 2007 (decision), appl. no. 44294/04  
(Omwenyeke v. Germany)). However, Battjes does not absolutely defer to domestic law when testing 
against the Refugee Convention. He argues that the fact that under European Union law asylum seek-
ers are allowed to stay pending the decision on their asylum application does not render their presence 
lawful. Since the provision at stake explicitly states that asylum seekers are allowed to stay ‘for the 
sole purpose of the procedure’ and that ‘[t]his right to remain shall not constitute an entitlement to a 
residence permit’ (Article 7(1) of Procedures Directive), it merely serves to ensure that refugees are 
not expelled in violation of Article 33 RC, according to Battjes. On the other hand, if asylum seekers 
are issued a document that testifies that they are allowed to stay pending the decision on their asylum 
application, this issue amounts to regularization and hence to lawful presence (Battjes 2006, pp. 494-
495). Accordingly, also Battjes uses an ‘international’ or ‘external’ definition of lawful presence when 
testing against (instead of interpreting) the Refugee Convention: a certain provision in law that asylum 
seekers are allowed to stay does not amount to lawful presence, but the issue of a document testifying 
of this permission to stay is ‘regularization’ and therefore does amount to lawful presence.  

68 If the presence and stay of refugees is not in the process of being regularized, and as a result, these 
refugees are not entitled to the benefits accorded to them by the Refugee Convention, their human 
rights are not protected in the widest possible way. In addition, it would be contrary to the goal of in-
ternational cooperation and burden sharing if member states could decide for themselves which level 
of protection they afford refugees. 

69 See also Hathaway 2005, pp. 177-178. 
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It therefore seems unavoidable to apply some kind of an ‘international’ or ‘autonomous’ 
meaning to the terms ‘lawfully present’ and ‘lawfully staying’.70 Whereas it is 
undeniable that the conditions laid down in domestic law determine whether the person 
concerned is allowed to be present or to stay in the territory, the question which of these 
domestic conditions amount to ‘lawful presence’ or ‘lawful stay’ within the meaning 
of the Refugee Convention should be determined autonomously. For example, is a 
formal stay of execution of the expulsion order pending appeal procedures necessary 
or sufficient for presence to be ‘lawful’? And what about asylum seekers who are 
subject to a duty to leave the country but whose expulsion order will temporarily not 
be enforced?71 And asylum seekers who are allowed to remain in the territory of the 
host state ‘for the sole purpose of the procedure’?72 Or asylum seekers without leave to 
enter, who are subject to detention, but who are temporarily admitted into the country 
under the written authority of an immigration officer?73 The interpretation of the 
concepts of ‘lawful presence’ and ‘lawful stay’ should therefore be more specific than 
the general observation that the matter is left to domestic law and that any (domestic) 
title to remain makes presence or stay lawful.     

5.5.3 The meaning of ‘refugee’

Battjes argues that some articles of the Refugee Convention only apply to refugees 
whose refugee status has been acknowledged or recognized, while other articles apply 
to unrecognized refugees as well. In his view, this recognition requirement is not implied 
by the term ‘lawful’, but by the term ‘refugee’.74 This ‘constitutivist view’ of the term 
‘refugee’ is implied in Articles 1C, 5, 28, 32 and 34 RC, according to Battjes, since 
reading these provisions as saying that they would also apply to unrecognized refugees 
would lead to unreasonable results. Other provisions do not yield indications for the 

70 Cf. Clark, who states that ‘[t]he term ‘lawfully in the territory’ will have a specific meaning in an 
international treaty. (…) The notion that an international perspective must be taken on the meaning 
of a human rights treaty applies widely, for example in determining what is ‘criminal’’. He refers to 
the judgment of the European Court of Human Rights in the case of Özturk v. Federal Republic of 
Germany (21 February 1984) in which the Court held: ‘If the Contracting States were able at their 
discretion, by classifying an offence as regulatory instead of criminal, to exclude the operation of the 
fundamental clauses of Articles 6 and 7, the application of these provisions would be subordinated to 
their sovereign will. A latitude thus far might lead to results incompatible with the object and purpose 
of the Convention’ (Clark 2004, p. 596). See in this sense also Davy, ‘Article 32’ in Zimmermann 
2011, pp. 1304-1305. 

71 This is, for example, the situation of asylum seekers in the Netherlands whose asylum application has 
been rejected at an application centre.  They have to leave the country within four weeks of the rejec-
tion of their asylum application. The expulsion order will only be enforced after this period of time 
(see further Chapter 2). 

72 Cf. Article 7(1) of EU Directive 2005/85/EC of 1 December 2005 on minimum standards on proce-
dures in Member States for granting and withdrawing refugee status. 

73 Cf. the situation of some asylum seekers in the UK (see Szoma v. Secretary of State for Work and Pen-
sions (2005, 3 W.L.R. 955). 

74 Battjes 2006, p. 463.
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‘constitutivist view’, and Battjes concludes that a reading in conjunction with Articles 
1A(2) and 9 RC, and in the light of the object and purpose of the convention, suggests 
that other provisions apply the term ‘refugee’ in the declaratory sense.75 Hence, the term 
‘refugee’ has two different meanings in the Refugee Convention, according to Battjes. 
Sometimes it means every refugee; sometimes it means ‘recognized refugee’ only. 

Pursuant to Article 31(4) of the Vienna Convention on the Law of Treaties, a special 
meaning may only be given to a treaty term if it is established that the parties so 
intended. Since Article 1A RC indicates to whom, for the purposes of the convention, 
the term ‘refugee’ applies and since there is no clear indication, for example in the 
form of a subsequent agreement between the parties or in the preparatory work of the 
Refugee Convention, that the parties intended to apply a special meaning to the term 
‘refugee’, it is at first sight not very plausible that this term has two different meanings 
in the Refugee Convention. Hence, persuasive arguments are necessary for this twofold 
interpretation of the term ‘refugee’. 

Battjes’ observation that it would lead to unreasonable results if some articles of the 
Refugee Convention apply also to unrecognized refugees is closely connected to 
his interpretation of the terms ‘lawfully in’ and ‘lawfully staying in’. Consequently, 
whether the term ‘refugee’ in some provisions of the Refugee Convention should mean 
‘recognized refugee’ only will be discussed further below. It will be examined whether 
persuasive arguments exist to apply a different meaning to the term ‘refugee’ or whether 
the ‘unreasonable results’ seen by Battjes if certain articles of the convention were 
apply to unrecognized refugees can be solved in another way. 

5.5.4 The meaning of ‘lawful’

Two important qualifying conditions in the Refugee Convention use the word ‘lawful’ 
(‘lawfully in’ and ‘lawfully staying in’ the territory). The meaning of this term is 
therefore very important in order to examine which rights laid down in the convention 
apply to asylum seekers. It therefore deserves some special attention. 

Black’s Law Dictionary defines ‘lawful’ as: 
 
Legal; warranted or authorized by the law; having the qualifications prescribed by 
law; not contrary to nor forbidden by the law; not illegal.76

75 Battjes 2006, pp. 463-465.
76 Black’s Law Dictionary, sixth edition. See also the definition in the Merriam-Webster Dictionary: a: 

being in harmony with the law; b: constituted, authorized, or established by law. 
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Hence, the term ‘lawful’ can have two different meanings. It can mean not contrary to 
or not forbidden by the law, or it can mean authorized or warranted by the law.77 While 
the former definition is negatively formulated, the latter requires some kind of positive 
decision. Which of the two meanings applies is dependent on the context and object and 
purpose of the Refugee Convention. 

The context of the Refugee Convention seems to indicate that the second meaning 
should apply to the term ‘lawfully’ in the context of the Refugee Convention. Article 
31 RC reads:

Article 31. - Refugees unlawfully in the country of refuge 
1. The Contracting States shall not impose penalties, on account of their illegal entry or 
presence, on refugees who, coming directly from a territory where their life or freedom 
was threatened in the sense of article 1, enter or are present in their territory without 
authorization, provided they present themselves without delay to the authorities and 
show good cause for their illegal entry or presence. 
2. The Contracting States shall not apply to the movements of such refugees restrictions 
other than those which are necessary and such restrictions shall only be applied until 
their status in the country is regularized or they obtain admission into another country. 
The Contracting States shall allow such refugees a reasonable period and all the 
necessary facilities to obtain admission into another country. 

According to the heading, this article applies to refugees ‘unlawfully’ in the country. 
The article itself speaks of refugees who ‘enter or are present in their territory without 
authorization’ in paragraph 1 and of refugees whose status is not ‘regularized’ in 
paragraph 2. This means that in order for a refugee to be in a country ‘lawfully’, his 
presence has to be ‘authorized’ or his status has to be ‘regularized’, both of which imply 
a positive action taken by the state.

In addition, it can be argued that on the basis of the object and purpose of the Refugee 
Convention as well, taken together with the text of Article 33 RC, preference should 
be given to the second meaning of the term ‘lawful’. Article 33 RC provides that ‘no 
Contracting State shall expel or return (refouler) a refugee in any manner whatsoever 
to the frontiers of territories where his life or freedom would be threatened on account 
of his race, religion, nationality, membership of a particular social group or political 
opinion’. This article applies to all refugees, without qualification. If mere observance 
of this article, by prohibiting the expulsion of a refugee or tolerating his presence on 

77 Cf. the decision of the High Court of Australia on the interpretation of the term ‘lawful purpose’: [A] 
“lawful purpose” may mean a purpose not forbidden by law or not unlawful under the statute that 
enacts the term; or it can mean a purpose that is supported by a positive rule of law (Brennan CJ, 
Toohey, McHugh and Gummow JJ in: High Court of Australia 10 October 1996, 186 CLR 454 (Tai-
kato v The Queen)). 
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the territory, would already make the presence of that refugee in the territory ‘lawful’, 
this would run counter to the carefully drafted ‘incremental system’ laid down in the 
Refugee Convention implying a difference between refugees who are simply present on 
the territory and refugees who are lawfully present on the territory.  

Accordingly, in my view, the term ‘lawfully’ within the meaning of the Refugee 
Convention should mean authorized by a positive rule of law, and not merely not 
forbidden by the law.78   

With these three preliminary observations in mind it will be examined below which 
qualifying conditions laid down in the Refugee Convention can be met by asylum 
seekers. For this purpose, the different interpretations of three legal scholars who have 
extensively written on this subject (Battjes, Grahl-Madsen and Hathaway) will be 
analysed.

5.6 Refugees ‘lawfully in’ the territory

Refugees who are ‘lawfully in’79 the territory of a contracting state are entitled to the 
same treatment as is accorded to aliens generally in the same circumstances with regard 
to the right to engage in self-employment80 and to the right to choose their place of 
residence and to move freely within its territory subject to any regulations applicable 
to aliens generally in the same circumstances.81 In addition, these refugees may not be 
expelled save on grounds of national security or public order.82

According to Battjes, a refugee is lawfully present if his presence is in conformity with 
domestic law. ‘Any [domestic] title to remain on a temporary (or permanent) basis 
makes presence “lawful” for Convention purposes’.83 As has been mentioned above, 

78 This interpretation was also accepted by the British House of Lords in the case of Szoma v. Secretary 
of State for Work and Pensions. It held that there is no reason why ‘lawfully’ should require ‘more 
by way of positive legal authorisation for someone’s presence in the United Kingdom than that they 
are at large here pursuant to the express written authority of an immigration officer provided for by 
statute’ (2005, 3 W.L.R. 955, emphasis CHS).

79 Throughout this book, the term ‘lawfully present’ will also be used. Both terms are understood to have 
the same meaning. 

80 Article 18 RC. Self-employment is defined in this article as ‘to engage on his own account in agricul-
ture, industry, handicrafts and commerce and to establish commercial and industrial companies’.

81 Article 26 RC.
82 Article 32 RC. This article also provides procedural protection against expulsion. It provides: ‘The 

expulsion of such a refugee shall be only in pursuance of a decision reached in accordance with due 
process of law. Except where compelling reasons of national security otherwise require, the refugee 
shall be allowed to submit evidence to clear himself, and to appeal to and be represented for the 
purpose before competent authority or a person or persons specially designated by the competent 
authority’. 

83 Battjes 2006, p. 451.
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this absolute deference to domestic law is not in conformity with the object and purpose 
of the Refugee Convention and, furthermore, seems to be unworkable, given the wide 
variety of legal situations in which asylum seekers can find themselves. Accordingly, a 
more specific interpretation is needed. 

Both Grahl-Madsen and Hathaway provide such an interpretation. While both of them 
are of the opinion that refugees are (implicitly) lawfully in the territory if states do 
not subject them to status verification procedures at all,84 they have different opinions 
as to whether refugees that are still undergoing such procedures are lawfully present. 
According to Hathaway, a refugee is lawfully present as long as his admission in the 
territory is authorized.85 In addition, and more importantly, Hathaway is of the opinion 
that all refugees undergoing refugee status verification procedures, including the time 
required for exhaustion of any appeals or reviews, are lawfully present, even if they 
have not entered the territory with authorization.86 In his view, ‘[s]o long as a refugee 
has provided authorities with the information that will enable them to consider his or 
her entitlement to refugee status – in particular, details of personal and national identity, 
and the facts relied upon in support of the claim for admission – there is clearly a legal 
basis for the refugee’s presence. The once irregularly present refugee is now lawfully 
present, as he or she has satisfied the administrative requirements established by the 
state to consider which persons who arrive without authorization should nonetheless be 
allowed to remain there’.87 

Grahl-Madsen makes a distinction between refugees who have entered the country with 
authorization, refugees who have been detained at the border pending status verification 
and refugees who have entered or been present in the country without authorization. 
The first category of refugees is (always) lawfully present. He deduces from the aliens 
law of several contracting states to the Refugee Convention that refugees are generally 
authorized to enter the country ‘if he (the refugee, CHS) possesses proper documentation 
(i.e. a national passport or a recognized travel document, properly visaed if required); 

84 Grahl-Madsen 1972, pp. 360-361; Hathaway 2005, pp. 183-185. According to Hathaway: ‘This is 
because while the Convention does not require states formally to determine refugee status, neither 
does it authorize governments to withhold rights from persons who are in fact refugees because status 
assessment has not taken place’ (Hathaway 2005, pp. 179-180). In Grahl-Madsen’s view, states may 
be considered to be under an obligation to regularize the presence of refugees and to abstain from ter-
minating lawful presence. If states do not fulfil these obligations, refugees may claim to be (implicitly) 
lawful in the territory for convention purposes (Grahl-Madsen 1972, pp. 360-361). 

85 Hathaway 2005, pp. 174 and 658. 
86 Hathaway 2005, p. 658.
87 Hathaway 2005, pp. 179-180. Battjes does not agree with this interpretation. In his view, ‘[t]he as-

sumption that the filing of an application for asylum entails regularisation entails assigning a special 
meaning to a treaty term. According to Article 31(4) VTC (Vienna Convention on the Law on Treaties, 
CHS), this may be done only when it [is] established that the Contracting States so intended. In the 
absence of a clear indication to that extent, we must assume that the matter is left to domestic law’ 
(Battjes 2006, p. 451). 
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has observed the frontier control formalities, and has not overstayed the period for which 
he has been allowed to stay by operation of law or by virtue of “landing conditions”, 
a residence permit, or any other authorization’. A refugee may also be authorized to 
enter the territory ‘even if he does not fulfil all the said requirements, provided that the 
territorial authorities have dispensed with any or all of them and allowed him to stay 
in the territory anyway’.88 This implies that refugees who report themselves or are 
apprehended at the border, are not taken into detention and are explicitly admitted into 
the country, are lawfully present.89 
The second category of refugees,90 refugees who are detained at the border while 
their cases are being examined, is not lawfully in the territory of the detaining state, 
according to Grahl-Madsen. ‘Whereas his more or less involuntary (continued) stay in 
the place of detention hardly will constitute illegal presence to the effect that is makes 
him liable to penal sanctions, he will clearly be unlawfully in the territory for any other 
purpose’.91

The third category of refugees, refugees who have entered or been present in the country 
without authorization, is not lawfully present within the meaning of the Refugee 
Convention while their cases are being examined. According to Grahl-Madsen, the 
presence of refugees who are not being detained during this stage does not truly fit into 
the normal categories of ‘lawful’ or ‘unlawful’ presence. Such an alien belongs to a 
third category: ‘he would be lawfully in the territory in a strict physical sense, but not 
necessarily able to claim all benefits normally available to aliens (refugees, stateless 
persons, as the case may be) lawfully in the territory’.92 He continues by observing 
that, on the one hand, such a refugee ‘reminds us of the position of the lawfully entered 
alien who has applied for a residence permit and is allowed to remain in the country 
until a decision has been made’. By way of analogy, the presence of refugees who have 
entered or been present in the country without authorization might also be considered 
to be lawful pending a determination of their case. On the other hand, the permission 

88 Grahl-Madsen 1972, p. 357.
89 Cf. Grahl-Madsen: ‘Similarly: an alien without a passport or recognized travel document may present 

himself at a frontier control point. If the authorities decide to let him enter, his presence in the terri-
tory will be as lawful as that of the next man, so long as he complies with the conditions fixed for his 
sojourn’ (Grahl-Madsen 1972, p. 348). 

90 With respect to the second and third category of refugee, Grahl-Madsen observes that Article 31 RC 
(cited above) ‘seems to envisage a system whereby a refugee who has entered or been present in the 
territory of a Contracting State without authorization may have to pass through three stages’. The first 
stage concerns the period from the commencement of his illegal presence until the refugee reports 
himself to the authorities or is apprehended. The second stage concerns the period during which the 
refugee’s case is being investigated. The third stage is reached when the refugee’s status has been 
regularized or he has gained admission into a third country, whereby regularization entails ‘permission 
to reside (establish himself) in the country’ (Grahl-Madsen 1972, pp. 363-364). 

91 Grahl-Madsen 1972, p. 361.
92 Grahl-Madsen 1972, p. 362. 
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to await the outcome of their procedure (more or less) in liberty can be seen as ‘never 
intended to affect the alien’s status’, but merely to avoid needless detention.93

Hence, refugees undergoing status verification procedures are ipso facto lawfully 
present according to Hathaway, provided that they have presented the necessary 
information to examine their claim to the authorities. In the view of Grahl-Madsen, a 
distinction should be made between different categories of refugees undergoing status 
verification procedures. Such refugees are only lawfully present if they have entered the 
territory with explicit authorization. If they have entered or been present in the country 
without authorization, or if they are detained at the border, they are not lawfully present 
for convention purposes during the status verification procedure. 

Both authors agree that refugees who have explicit permission to enter the territory are 
lawfully present. This implies that refugees who enter the territory with authorization 
are (immediately) lawfully present in the territory. Hence, refugees who possess the 
necessary documentation, i.e. a valid passport that is properly visaed if necessary, 
generally receive authorization to enter and are therefore lawfully present during the 
validity of the visa or the visa free access. In addition, also the presence of refugees 
who do not possess the necessary documentation is positively authorized if they have 
presented themselves at the border and the authorities have, while they were legally 
authorized to do so, decided to let them enter, provided that such refugees do not violate 
any requirements imposed on them as a condition for their admission.94 Accordingly, 
refugees who are released from border prisons to the territory will be lawfully present. 
Arguably, if the authorities at the border are legally authorized to decide to let a refugee 
enter, the presence of this refugee is authorized and therefore lawful, even if domestic 
law prescribes that he has not entered or has no permission to enter the country in a 

93 Grahl-Madsen 1972, p. 362. 
94 This interpretation can be confirmed by the preparatory work of the Refugee Convention. Mr Henkin 

(United States of America) stated during the forty-first meeting of the second session of the Ad Hoc 
Committee that ‘the expression “lawfully in their territory” included persons entering a territory even 
for a few hours, provided that they had been duly authorized to enter’ (UN Doc. E/AC.32/SR.41). 
Also Mr Juvigny (France) stated that Belgian nationals, who needed only an identity card to spend a 
few hours in France, would be in France lawfully (UN Doc. E/AC.32/SR.42). The Report of the Ad 
Hoc Committee stated that ‘in any event, a Contracting State may consider that a refugee is no longer 
lawfully in its territory if he is in contravention of terms imposed as a condition of his admission or 
sojourn’ (UN Doc. E/AC.32/8;E/1850).
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legal sense.95 This would mean that an asylum seeker is lawfully present if the state 
deliberately allows him to (physically) enter the country, provided that he does not 
overstay the period for which he was admitted or violate any other condition attached 
to this admission.

Hathaway and Grahl-Madsen disagree, however, about the question when the presence 
of refugees who have entered or been present in the territory without permission 
becomes lawful. In other words, they disagree about the question when the status of 
refugees who have entered or been present in the country without permission will be 
‘regularized’ within the meaning of the Refugee Convention.   

Both authors refer to Article 31 as a basis for their interpretation. To reiterate, Article 
31 reads:

Article 31. - Refugees unlawfully in the country of refuge 
1. The Contracting States shall not impose penalties, on account of their illegal entry or 
presence, on refugees who, coming directly from a territory where their life or freedom 
was threatened in the sense of article 1, enter or are present in their territory without 
authorization, provided they present themselves without delay to the authorities and 
show good cause for their illegal entry or presence. 
2. The Contracting States shall not apply to the movements of such refugees restrictions 
other than those which are necessary and such restrictions shall only be applied until 
their status in the country is regularized or they obtain admission into another country. 
The Contracting States shall allow such refugees a reasonable period and all the 
necessary facilities to obtain admission into another country. 

Under Article 31, refugees who enter or are present in the territory without authorization, 
i.e. refugees who apply for asylum after they have illegally gained entry into the territory 
or after their lawful presence has ended because they have, for example, overstayed their 
visas or violated a requirement imposed on them as a condition for their admission, are 
unlawfully in the country of refuge. Such refugees only become lawfully present once 
their status has been ‘regularized’ and their presence becomes ‘authorized’ after all. 
According to Hathaway, regularization occurs when a refugee meets the requirements 

95 In the United Kingdom, persons who are liable for detention at the border, can be temporally admit-
ted to the country. These persons are however under statutory law ‘deemed not to have entered the 
country’. The appellant in Szoma v. Secretary of State for Work and Pensions was temporally admit-
ted. The House of Lords held that there is no reason why ‘lawfully’ should require ‘more by way of 
positive legal authorisation for someone’s presence in the United Kingdom than that they are at large 
here pursuant to the express written authority of an immigration officer provided for by statute’ (2005, 
3 W.L.R. 955). Also under Dutch law, it is possible that asylum seekers whose entry has formally been 
refused, are nevertheless factually allowed to enter the country (see for example the judgment of the 
Administrative Jurisdiction Division of the Council of State of 29 October 2004, JV 2005/9). 
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laid down in domestic law for entering a status determination procedure.96 Hence, the 
presence of asylum seekers who present themselves without delay to the authorities 
and show good cause for their illegal entry or presence must be deemed lawful, even 
if they fail to claim refugee status immediately on arrival at the border and even if 
domestic law does not authorize the presence.97 According to Grahl-Madsen however, 
status regularization of a refugee who is unlawfully at the territory only occurs once the 
authorities allow him to reside (establish himself) in the country.98 This can only occur 
after status determination (see further section 5.8 below). For a number of reasons, I 
find Grahl-Madsen’s interpretation most convincing.

Both authors refer to the preparatory work on Article 31 for the interpretation of 
the term ‘regularization’. In my opinion, the preparatory work of the Refugee 
Convention contains clear indications for understanding ‘regularization’ in Article 
31(2) as acceptance by a country of refuge for permanent settlement.99 Even though 
the preparatory work is only a subsidiary means of interpretation and should be used 
cautiously,100 it can be used here to confirm the meaning of the term ‘regularized’.

96 Hathaway 2005, p. 417. 
97 Hathaway 2005, pp. 175-178. Also Noll holds that any decision implying at least temporary non-re-

moval to countries where relevant risks prevail amout to regularisation within the meaning of Article 
31, thereby equating it with observing the obligations stemming from Article 33 (Noll, ‘Article 31’ in 
Zimmermann 2011, pp. 1272-1273).  

98 Grahl-Madsen 1972, pp. 363-364. 
99 In response to a Swedish amendment, the President of the Conference of Plenipotentiaries explained 

that the power to detain under (now) Article 31(2) would end ‘when the State, after examining the ap-
propriate files, recognized him as a bona fide refugee free from restrictions’. Mr Hoare of the United 
Kingdom further stated: ‘The Swedish representative had understood something different to what had 
been intended by the Ad hoc Committee by the use of the words “until his status in the country is 
regularized”. Surely, for the Ad hoc Committee that phrase had meant the acceptance by a country of 
a refugee for permanent settlement, and not the mere issue of documents prior to a final decision as 
to the duration of his stay’ (Conference of Plenipotentiaries on the Status of Refugees and Stateless 
Persons: Summary Record of the Fourteenth Meeting, 22 November 1951, A/CONF.2/SR.14). Hatha-
way argues that contrary to these statements at the Conference, the Ad Hoc Committee had actually 
endorsed an interpretation of ‘regularization’ which required only that an asylum seeker makes an 
application for recognition of refugee status (Hathaway 2005, p. 416). Even if this were to be the 
case, I would argue that this interpretation has been rejected by the clear interpretations offered by 
the Conference. In addition, the Ad Hoc Committee has also adopted language for Article 31(2) that 
equated ‘regularization’ with a decision regarding the legal admission into the country of refuge (Ad 
Hoc Committee on Statelessness and Related Problems, Decisions of the Committee on Statelessness 
and Related Problems Taken at the Meetings of 2 February 1950, UN Doc. E/AC.32/L.26). Accord-
ing to Hathaway, this language was restored the next day to the original term of ‘regularization’ 
(Hathaway 2005, pp. 416-417). I did not found any indications, however, for the assumption that this 
change meant that also the expressed meaning of the term ‘regularization’ was renounced (the discus-
sion rather focused on the phrase ‘obtained admission to another country’, see Ad Hoc Committee on 
Statelessness and Related Problems, First Session: Summary Record of the Twenty-Fourth Meeting 
Held at Lake Success, New York, on Friday, 3 February 1950, at 2.30 p.m. , 13 February 1950, E/
AC.32/SR.24).     

100 See section 1.7. 
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A more important argument is that the presence of refugees undergoing status verification 
procedures who have entered the territory without permission has not been authorized 
by a positive rule of law. In my view, (formal) permission to await the outcome of the 
asylum procedure at the territory primarily amounts to securing compliance with different 
prohibitions of refoulement101 or with asylum seekers’ right to an effective remedy.102 
Observance of these obligations is not intended to affect the legal status of the refugee 
and cannot therefore in itself imply that the refugee’s presence is positively authorized 
by the law.103 The authorities are merely confronted with the presence of the refugee 
on their territory as a fait accompli104 and are generally obligated to legally prohibit 
their expulsion or tolerate their presence pending the status determination procedure. 
Issue by the authorities of a document testifying to their (temporary) permission to be 
present at the territory, in my view, does not alter this.105 Such documents usually aim to 
confirm the identity of the refugee and to secure that the above-mentioned obligations 
are met at a practical level.106 With respect to the permission to enter the territory, states 

101 Cf. Battjes 2006, p. 494.
102 According to case law of the European Court on Human Rights, Article 13 of the  European Conven-

tion on Human Rights (on the right to an effective remedy) requires in the case of an arguable claim 
that expulsion violates Article 3 of the said convention a remedy with automatic, de jure suspensive 
effect (see for example: ECtHR 26 April 2007, appl. no. 25389/05 (Gebremedhin v. France), para. 66; 
ECtHR 22 September 2009, appl. no. 30471/08 (Abdolkhani and Karimnia v. Turkey), paras. 108 and 
116). Cf. Article 7(1) of EU Directive 2005/85/EC of 1 December 2005 on minimum standards on pro-
cedures in Member States for granting and withdrawing refugee status which reads: ‘Applicants shall 
be allowed to remain in the Member State, for the sole purpose of the procedure, until the determining 
authority has made a decision in accordance with the procedures at first instance set out in Chapter III  
(italics CHS).

103 Battjes 2006, p. 494; Grahl-Madsen 1972, p. 362.  With respect to the application of the European 
Convention on Social and Medical Assistance (ECSMA), the Administrative Jurisdiction Division 
of the Netherlands Council of State (Afdeling Bestuursrechtspraak van de Raad van State) held: ‘To 
permit the stay, prior to the decision on the application, serves only to make an orderly settlement of 
the application possible and to postpone the obligation to leave the Netherlands. Such a stay does not 
have the same meaning as lawful stay within the meaning of the ECSMA’(ABRvS 17 October 2001, 
LJN AD6004, translation CHS).

104 Cf. the European Court of Human Rights in, for example, the case of Darren Omoregie and Others 
v. Norway: ‘the Court does not consider that the first and second applicants, by confronting the Nor-
wegian authorities with the first applicant’s presence in the country as a fait accompli, were entitled 
to expect that any right of residence would be conferred upon him’ (ECtHR 31 July 2008, appl. no. 
265/07, para. 64). 

105 According to Battjes, it does (Battjes 2006, pp. 494-495). The European Court of Human Rights also 
seems to support this contrary view. In the case of Omwenyeke v. Germany, the Court held that asylum 
seekers who are in the possession of a certificate confirming identification and temporary residence 
permission (‘provisional residence permit’) are lawfully present within the meaning of Article 2 of 
protocol no. 4 (on freedom of movement) as long as they comply with the conditions to which their 
admission and stay are subjected (ECtHR 20 November 2007 (decision), appl. no. 44294/04). In the 
context of Article 8, the Court, however, usually refers to the stay of asylum seekers on the territory 
while they are allowed to await the outcome of the asylum procedure as being merely ‘precarious’ or 
‘tolerated’ (see the cases of  Darren Omoregie and Others v. Norway and Esmail Narenji Haghighi v. 
the Netherlands, for further references see footnote 153 below).  

106 Cf. Article 27 RC, which requires states to issue identity papers to all refugees in their territory 
(whether lawfully present or not).  
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have much more freedom of manoeuvre. In general, states are free to detain asylum 
seekers at the border and to apply (accelerated) asylum procedures at the border. Hence, 
even though the decision taken by the authorities at the border to admit a refugee 
into the territory can also be taken for the sole purpose of the determination of the 
refugee’s claim and to avoid needless detention, this decision amounts to a deliberate 
authorization to legally enter and therefore to be present at the territory. As has been 
argued above, such a positive authorization fits in best with the text, context and object 
and purpose of the convention.107 Hence, I agree with Grahl-Madsen that the position 
of refugees who enter or are present in the territory without authorization, who apply 
for status determination and who are allowed to await the outcome of this procedure in 
the territory resembles the position of the lawfully-entered alien who has applied for a 
residence permit and is allowed to remain in the country until a decision has been made, 
but that these positions should nevertheless be distinguished from each other for the 
purpose of the interpretation of the phrase ‘lawfully in the territory’.

Hathaway argues that to interpret ‘regularization’ in Article 31(2) as a decision on 
refugee status would bring Article 31(2) in conflict with Article 26 RC.108 Article 26 
RC contains the right to freedom of movement for refugees lawfully in the territory. 
The interpretation of the terms ‘lawfully in the territory’ and ‘regularization’ proposed 
here does not, however, bring these two articles in conflict. Rather, they do play 
‘complementary, but distinct roles in regulating the right to detain refugees’.109 For 
refugees who have authorization to enter the territory, the main rule of freedom of 
movement in Article 26 will apply pending the status determination procedure. 
Refugees who enter or are present on the territory without authorization fall under the 
scope of Article 31(2) RC pending status determination, and may therefore be subjected 
to necessary restrictions on their freedom of movement.  

Another argument for this interpretation of the concept of ‘lawful presence’ is that it 
to a large extent solves the ‘unreasonable results’ noted by Battjes if Article 32 were to 
apply to unrecognized refugees as well. If ‘lawfully in the territory’ is interpreted as has 
been argued above, a reading that Article 32 applies to unrecognized refugees as well 
would in my opinion not lead to unreasonable results. Article 32 provides important 
procedural and substantive protection against expulsion and applies to refugees who 
are lawfully in the territory. Application of Article 32 to unrecognized refugees would 
mean, according to Battjes, that 1) Article 33 has very little meaning alongside Article 
32 and  2) that the safe third-country concept, as applied widely in state practice, would 

107 See section 5.5 above. 
108 Hathaway 2005, pp. 417-418. 
109 Hathaway 2005, p. 418. 
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be in violation of this article.110 With respect to the overlap between Articles 32 and 33, 
Battjes states that ‘[A]rticle 33 would apply only to refugees who enter “unlawfully” 
(…) and then only from the moment they request asylum until the moment their 
presence is authorised’.111 This is not true if ‘lawfully in the territory’ is interpreted as 
argued above. In that case, while the prohibition of refoulement, as laid down in Article 
33 RC, applies to all refugees in the territory, Article 32 would only apply to refugees 
who have reported themselves or who are apprehended at the border, are not taken into 
custody and are admitted into the country. Article 32 would not apply to refugees who 
are being detained at the border and to refugees who have entered or been present in 
the country without authorization and apply for recognition of their refugee status. In 
this view, Article 32 serves as a protection against, in Grahl-Madsen’s words, ‘untimely 
expulsion’112 and does have added value next to Article 33 RC. With regard to the 
safe third-country concept, application of Article 32 to unrecognized refugees would 
contravene widely applied state practice according to Battjes.113 He holds that while 
one could argue that the lawfulness of the refugee’s presence ends at the moment when 
the state dismisses the asylum application on the ground that the safe third-country 
exception applies,114 such an approach would deprive the guarantees of Article 32 
of all meaning.115 ‘For instance, if a state concludes that a lawfully present refugee 
poses a threat to its national security and issues an expulsion order, the lawfulness of 
the refugee’s presence ends. But we must assume that the refugee is nevertheless still 
“lawfully” present for the purposes of Article 32 if, for example, the requirement that 
he should be allowed a “reasonable period” to obtain admission elsewhere (Article 
32(3)RC) is to have any meaning’.116 Battjes therefore argues that Article 32 should be 

110 Battjes 2006, pp. 461-462. This line of reasoning has also been adopted by the British House of Lords. 
In Szoma v. Secretary of State for Work and Pensions (2005, 3 W.L.R. 955), Lord Brown, who gave 
the leading speech, stated: ‘The term “refugee” in Article 32(1) of the Refugee Convention can only 
mean someone already determined to have satisfied the Article 1 definition of that term (… ). Were 
it otherwise, there would be no question of removing asylum seekers to safe third countries and a 
number of international treaties, such as the two Dublin Conventions (for determining the EU state 
responsible for examining applications lodged in one member state) would be unworkable’ (para. 24). 

111 Battjes 2006, p. 462. 
112 Grahl-Madsen 1972, p. 360.
113 Davy arrives at the same conclusion, since expulsions under the safe third country concept rarely are 

based on considerations of public order or national security (Davy, ‘Article 32’ in: Zimmermann 2011, 
p. 1324). 

114 See for example Hathaway 2005, p. 185. 
115 Grahl-Madsen argues as well that the drafters of the convention ‘obviously did not intend that the 

Contracting States should be able to evade their obligations under this Article by way of the simple 
expedient of requesting a refugee to leave the country before his time is up, and thus render his con-
tinued presence unlawful’ (Grahl-Madsen 1972, p. 367).  

116 Battjes 2006, p. 462. See also Davy, ‘Article 32’ in: Zimmermann 2011, p. 1303, fn. 155: ‘Only an 
expulsion order that conforms with and respects the individual rights of Article 32 of the 1951 Con-
vention can terminate the lawfulness of the refugee’s presence in the territory. To assume otherwise, 
is to nullify the individual rights granted under Article 32’. 
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interpreted as applying to recognized refugees only.117 If ‘lawfully in the territory’ is 
interpreted as proposed here, however, this would mean that states can no longer expel 
a refugee to a safe third country, save on grounds of national security or public order, 
if they have explicitly admitted him into their territory and as long as the refugee does 
not overstay the period for which he is admitted or violate any other condition attached 
to this admittance. In other situations, states can expel a refugee to a safe third country. 
This means that, to a large extent, state practice regarding the safe third-country concept 
is not in violation with Article 32 RC.

This implies therefore that the term ‘lawfully present’ as laid down in the Refugee 
Convention should be understood as applying only to persons who have entered the 
territory with authorization, and not to persons who have entered the country without 
authorization and who have subsequently surrendered themselves to the authorities. In 
the Netherlands context for example, this would mean that only asylum seekers arriving 
at one of the external borders, i.e. by air or sea, are able to become lawfully present 
on the territory. As there are no longer border controls at the internal borders, asylum 
seekers arriving over land would not be able to enter the country with authorization and, 
consequently, to become lawfully present. According to Edwards, such an interpretation 
amounts to discrimination of asylum seekers by mode of arrival, which may give rise to 
indirect discrimination on the ground of race or country of origin as forbidden by Article 
3 RC.118 What Edwards probably means is that for refugees from certain countries of 
origin, it will be easier to get a visa and hence to arrive by plane than for refugees from 
other countries of origin. However, in my view, the abandonment of internal border 
controls should be seen within the context of the European Union. Asylum seekers 
arriving over land also have the possibility to enter the territory with authorization if 
they apply for admission at one of the external land borders of the European Union.  

The distinction between asylum seekers who apply for asylum at the border (and have 
thereupon been admitted into the country) and asylum seekers who apply for asylum 
after they have entered or been present in the country without authorization is not 
unfamiliar in domestic law. For example, in the United States, asylum seekers who 
arrive at airports or other ports of entry without valid travel documents are mandatorily 
detained.119 On a discretionary, case-by-case basis, such asylum seekers may be paroled 

117 Goodwin-Gil and McAdam state that the benefits of Article 32 are limited to refugees who enjoy 
‘resident status’ in the host state (Goodwin-Gil and McAdam 2007, p. 263). 

118 Edwards ‘Article 18’, in Zimmermann 2011, p. 978. 
119 Such aliens are subject to ‘expedited removal procedures’ (8 U.S.C. § 1225 (b)(1)(A)). 
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into the territory.120 Although such a parole does not amount to an official admittance 
into the country, ‘parolees’ are eligible for state or local public benefits.121 Asylum 
seekers who apply for asylum from within the country cannot be paroled and are, with 
a few exceptions, not eligible for public benefits.122 In the United Kingdom as well a 
distinction has been made between ‘in-country applicants’ and applicants who apply for 
asylum at a port of entry with regard to eligibility for welfare benefits.123 Between 1999 
and 2008 Australia made a distinction between refugees who arrived on the territory of 
Australia in an authorized fashion (e.g. recognized resettled refugees, refugees with a 
valid holiday or other visa) and refugees who arrive without authorization with respect 
to the kind of residence permit to which they were entitled. Only the former category of 
refugee was entitled to a permanent residence permit.124 In addition, in the more general 
context of immigration detention, a distinction between asylum seekers applying for 

120 Asylum seekers subject to expedited removal procedures have to show a ‘credible fear of persecu-
tion’ (8 U.S.C. § 1225 (b)(1)(B)(v).). Pending the examination of whether such a credible fear exists, 
asylum seekers can only be paroled into the US if parole is required to meet a medical emergency or 
if it is necessary for a legitimate law enforcement objective (8 C.F.R. § 235.3(b)(2)(iii) and (b)(4)(ii)). 
If credible fear of persecution is established, the criteria for parole are wider. Parole is in that case 
possible for urgent humanitarian reasons or significant public benefit (8 U.S.C. § 1182 (d)(5)). Under 
new policy rules, such asylum seekers should in principle be paroled if their identity is sufficiently 
established; if they pose neither a flight risk nor a danger to the community; and if no additional fac-
tors weigh against release. In addition, pregnant women, certain juveniles, asylum seekers who have 
serious medical conditions, and asylum seekers who will be witnesses in judicial proceedings should 
also be paroled (US Immigration and Custom Enforcement, ‘Parole of arriving aliens found to have a 
credible fear of persecution or torture’, directive 11002.1, December 8, 2009).     

121 8 U.S.C. § 1621 (a)(2)-(3). Aliens who are paroled into the country for less than a year are not eligible 
for federal public benefits (8 U.S.C. § 1611(a)). Aliens who are paroled into the country for at least 
one year are ‘qualified aliens’ and therefore eligible for federal, state and local public benefits. 

122 Asylum seekers are not ‘qualified aliens’ and therefore not eligible for federal, state or local public 
benefits (8 U.S.C. § 1611(a) and 8 U.S.C. § 1621 (a). Exceptions include emergency health care and 
services such as soup kitchens and short-term shelter (8 U.S.C. § 1611(b) and 8 U.S.C. § 1621 (b). 

123 Between 1996 and 1999, social assistance payments were withdrawn for asylum seekers who had not 
applied for asylum at the port, immediately on arrival, but had made a claim for asylum later on. In 
1999 the distinction between ‘port’ and ‘in-country’ applicants was abolished, as all asylum seekers 
became eligible for special welfare benefits, mainly in the form of vouchers. In 2002 the distinction 
between ‘port’ and ‘in-country’ applicants was introduced again. ‘In-country’ applicants were hence-
forth no longer entitled to the special welfare benefits if their asylum application was not lodged as 
soon as reasonably practicable after the person’s arrival in the UK (Bolderson 2007). Both cases of 
withdrawal of support have been successfully challenged in court. The complete denial of any kind 
of support to asylum seekers was found to be in violation of the ‘law of humanity’ (Court of Appeal 
in R v Secretary of State for Social Security, ex p. Joint Council for the Welfare of Immigrants; R v 
Secretary of State for Social Security, ex p. B [1996] 4 All ER 385) or, under certain circumstances, 
with Article 3 of the European Convention on Human Rights (House of Lords in Regina v. Secretary of 
State for the Home Department ex parte Adam, ex parte Limbuela and ex parte Tesema, 3 November 
2005, [2005] UKHL 66). The distinction between ‘port’ and ‘in-country’ applicants as such was not 
challenged in court, however.   

124 Edwards 2003. The distinction in the Australian case was stricter, however, than the distinction pro-
posed here, as in Australia, asylum seekers who applied for asylum at the border without authorization 
to enter, but who were subsequently explicitly authorized to enter the territory, were nevertheless not 
entitled to a permanent residence permit.
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asylum at the (external) border and asylum seekers who are already present in the 
territory and apply for asylum is regularly been made. Detention is usually not applied 
to in-country applicants, even though they may have entered the country without 
authorization, but is predominantly reserved for applicants at the border.125 

In summary, I agree with Grahl-Madsen that the most persuasive interpretation of the 
Refugee Convention entails that with regard to the question whether an asylum seeker 
is lawfully present, a distinction has to be made between asylum seekers who present 
themselves or are apprehended at the border and who have been explicitly admitted 
into the country thereupon, and asylum seekers who have entered or been present in 
the country without authorization and apply for asylum. Although the latter category 
is usually allowed to stay on the territory pending the determination of their asylum 
application,126 only the former category of asylum seekers should in my view considered 
to be ‘lawfully present’ within the meaning of the convention, provided that they do 
not violate any requirement imposed on them as a condition for entry.127 This implies 
that refugees who have entered or been present in the country without authorization 
become lawfully present and lawfully staying in the territory at the same time.  Grahl-
Madsen also draws this conclusion. He states: ‘[a] refugee covered by the provisions 
of Article 31 of the Refugee Convention appears to have no claim to have his status in 
a territory regularized at such an early time that he would become ‘lawfully’ present 
without necessarily ‘lawfully staying’ there’.128

As has been argued above, whereas domestic law should determine under which 
conditions an alien is allowed to enter and be present in the territory or an expulsion 
order may be issued, the question which of these domestic conditions amount to ‘lawful 
presence’ or ‘lawful stay’ within the meaning of the Refugee Convention should be 
determined autonomously. This implies that if a refugee’s presence is not in conformity 
with domestic law his presence might still be lawful within the meaning of the 
convention (e.g. refugees who are allowed to physically enter the territory, but whose 
entry is still refused in a legal sense). But also vice versa, if a refugee’s presence is not 

125 Hughes and Liebaut 1998, p. 17. Cf. the Dutch Minister for Immigration and Asylum in his written 
answers to parliamentary questions on the difference in treatment between asylum seekers who have 
entered the Netherlands at an internal border by land and asylum seekers who have entered the country 
at an external border by air or sea; only the latter category is subjected to the ‘closed border proce-
dure’ (see Chapter 2). According to the Minister, these categories of asylum seeker find themselves 
in a ‘fundamentally different situation’, which justifies a difference in treatment (Aanhangsel van de 
Handelingen II, 2010/11, no. 1933).

126 As a result of which they do fall under the more factual criterion of being ‘allowed to remain on the 
territory’ used to indicate the personal scope of EU Reception Conditions Directive (see section 3.4). 

127 Cf. the interpretation of the term ‘lawfully within the territory’ in the European Social Charter by 
Harris and Darcy. According to these authors, a person is lawfully within a party’s territory ‘if he has 
entered that territory in accordance with its laws and so long as his continued presence is in accord-
ance with them’ (Harris and Darcy 2001, p. 220).  

128 Grahl-Madsen 1972, p. 365. 
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unlawful or even lawful under domestic law, his presence might not be lawful within 
the meaning of the convention (e.g. refugees who enter or are present on the territory 
without authorization and apply for status determination). In Grahl-Madsen words: ‘It 
is a fair assumption that an alien physically present is either lawfully or unlawfully 
within the territory. Real life is, however, not necessarily so simple’.129

5.7 Refugees ‘residing’ in the territory

As has been mentioned above, three provisions in the Refugee Convention confer 
rights upon refugees who are (habitually) residing in the territory of a contracting party: 
Article 14 on artistic rights and industrial property, Article 16(2) and (3) on access 
to courts (including legal assistance) and Article 25 on administrative assistance. In 
addition, two provisions in the Refugee Convention confer rights upon refugees who 
have completed three years’ residence in the country. According to Article 7(2), all 
refugees enjoy exemption from legislative reciprocity in the territory of the contracting 
states after a period of three years’ residence.130 Article 17(2)(a) provides that restrictive 
measures imposed on aliens or the employment of aliens for the protection of the 
national labour market may not be applied to a refugee who has completed three years’ 
residence in the country.131  

The interpretations of the term ‘residence’ in the legal doctrine do not differ substantially. 
It is generally accepted that the term ‘residence’ in the Refugee Convention refers to a 

129 Grahl-Madsen 1972, p. 359. 
130 The general standard of treatment has been laid down in Article 7(1) RC and entails the same treat-

ment as is accorded to aliens generally. This means that refugees are entitled, except where the 
Refugee Convention contains more favourable provisions, to treatment that is accorded to ordinary 
aliens who are not receiving any benefits based on reciprocity. After three years of residence, however, 
refugees are exempted from ‘legislative reciprocity’ according to Article 7(2). The word ‘legislative’ 
was inserted to restrict the scope of Article 7(2), since it implies that refugees may still be subjected 
to ‘diplomatic reciprocity’ (Grahl-Madsen 1963, commentary no. 5 to Article 7. See also Hathaway 
2005, pp. 192-204). For the meaning of this article for the position of asylum seekers see Chapter 10. 

131 Such restrictive measures may not be applied to refugees who have a spouse or one or more children 
possessing the nationality of the country of residence, either. On the meaning of this provision for the 
position of asylum seekers see Chapter 10. 
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(factual) lapse of time, not the intent to make a prolonged sojourn.132 The convention 
offers a few clues on this meaning of the term ‘residence’. First, Article 28 RC 
employs the term ‘lawful residence’. Hence, it can be assumed that simple ‘residence’ 
implies unlawful residence as well.133 Secondly, since the Refugee Convention makes 
a distinction between refugees ‘in’ the territory of contracting states and refugees 
‘residing in’ the territory of contracting states, it can be assumed that ‘residence’ 
implies a sojourn of a certain period of time. Further, as Battjes states, paragraph 14 
of the Schedule attached to the Refugee Convention distinguishes ‘residence’ from 
‘transit through’ on the one hand and ‘establishment’ on the other hand, which implies 
that permanent settlement is not necessary in order to ‘reside’ in a country.134 This also 
follows from the distinction between ‘domicile’ and ‘residence’ in Article 12 RC.135 

The question remains how much time must lapse before a person is ‘residing’ in a 
country within the meaning of the Refugee Convention. Battjes refers to Grahl-
Madsen’s observation that ‘three months seems to be almost universally accepted as 
the period for which an alien may remain in the country without needing a residence 
permit’ and argues that this may imply that presence continued after the expiration of 
a period of three months would be ‘residence’.136 This seems to be a valid assumption.

Hathaway interprets ‘habitual residence’ as a condition requiring ‘durable residence’ 
and hence a longer stay than simple residence.137 However, as the term ‘residence’ 

132 Battjes 2006, p. 452; Grahl-Madsen 1963, commentary no. 7 to Article 17; Hathaway 2005, p. 756. 
This interpretation can be confirmed by the preparatory work to the Refugee Convention. Mr Juvigny 
of France pointed out during the Forty-Second meeting of the second session of the Ad Hoc Commit-
tee on Refugees and Stateless Persons that the expression ‘résidant régulièrement’ was the result of 
a concession by the French delegation. The term previously used was ‘résidence habituelle’ which 
implied some considerable length of residence. As a concession, the French delegation had agreed to 
substitute the words ‘résidence régulière’ which were far less restrictive in meaning. In France, the 
word ‘résidant’ was understood to mean ‘not only a privileged resident or ordinary resident, but also a 
temporary resident; the word ‘résident’, which had those three connotations, was therefore very wide 
in meaning. Of course the three meanings did not include certain cases very difficult to define, such as 
those of refugees who might be in a certain territory for a very short period. But such cases would not, 
in fact, raise any problems since an examination of the various articles in which the words ‘résidant 
régulièrement’ appeared would show that they all implied a settling down and, consequently, a certain 
length of residence.’ Mr. Henkin of the United States confirmed that ‘résidant régulièrement’ covered 
persons temporarily resident, except for a very short period (UN Doc. E/AC.32/SR.42). 

133 Cf. Grahl-Madsen who states that ‘it seems that the term residence must be interpreted as liberally as 
possible, so as to include anyone who has been physically present in the country for a period of three 
years, irrespective of whether he has been there as a refugee, or in any other capacity, and irrespective 
of whether his presence has been lawful or not (Grahl-Madsen 1963, commentary no. 7 to Article 17). 

134 Battjes 2006, p. 452.  
135 The term ‘domicile’ generally means the place where one lives permanently (see Battjes 2006, p. 454 

with further references). 
136 Battjes 2006, p. 452. Furthermore, Battjes puts forward that European law also defines short-term 

residence as three months (Battjes 2006, p. 452).  
137 Hathaway 2005, pp. 190-192. 
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implies a sojourn for a certain period of time, but not a permanent sojourn, it is difficult 
to distinguish a sojourn for a certain period of time from ‘habitual’ sojourn. I will 
follow Battjes in his observation that the term ‘habitual residence’ is more restricted 
than the term ‘residence’ and is therefore used to define the state which must fulfil 
the obligations, or to define the relevant standard of treatment, if the refugee has a 
‘residence’ in more than one state.138 Whether a residence in a country qualifies as 
‘habitual residence’ depends in my opinion on the establishment of a durable bond 
with the country concerned, which is dependent on various social and economic 
circumstances. See further Chapter 6 on the specific meaning of the term ‘habitual 
residence’ and the difference with the term ‘residence’ in international social security 
law.  

For now, it suffices to conclude that asylum seekers who are (lawfully or unlawfully) 
present in a country for a certain amount of time, arguably three months, are entitled to 
the rights laid down in the Refugee Convention for refugees ‘resident’ in a contracting 
state. 

5.8 Refugees ‘lawfully staying’ in the territory

Many important rights laid down in the Refugee Convention have to be granted to 
refugees ‘lawfully staying’ in the territory of the contracting states, including the right 
to the same treatment as nationals with regard to public relief and assistance139 and 
social security140 and the right to the same treatment as most-favoured nationals of a 
foreign country as regards wage-earning employment.141 While it is generally accepted 
that refugees who are issued a temporary or permanent residence permit are lawfully 
staying, opinions differ as to whether refugees undergoing status verification procedures 
can stay lawfully in the country.

Hathaway is of the opinion that refugees undergoing status verification procedures are 
not ‘lawfully staying’ in the country. In his view, the Refugee Convention does not 
require states formally to verify refugee status. A formal declaration of refugee status 
is therefore not necessary in order for a refugee to ‘stay lawfully’ in the territory.142 
However, if states do subject refugees to a status verification procedure, refugees 
awaiting the results of this procedure are not ‘lawfully staying’ in the country. As he 

138 Battjes 2006, pp. 453-454. 
139 Article 23 RC. 
140 Article 24(1) RC. 
141 Article 17(1) RC. 
142 According to Hathaway, the condition of ‘lawfully staying’ is characterized by ‘officially sanctioned, 

ongoing presence in a state party, whether or not there has been a formal declaration of refugee status, 
grant of the right of permanent residence, or establishment of domicile there’ (Hathaway 2005, p. 
189). 
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states: ‘[T]he purely provisional nature of such persons’ presence in the host state is 
at odds with the Convention’s reservation of these more integration-oriented rights for 
those who are expected to remain in the state party for a significant period of time’.143 

On the other hand, both Battjes and Grahl-Madsen are of the opinion that refugees 
undergoing status verification procedures who are lawfully present in the country will 
after a certain lapse of time (arguably three months) also stay lawfully in the country.144 
Battjes’ most important argument for this interpretation is that there is no reason to 
suppose that the meaning of the term ‘residence’ (as a sojourn for a certain period of 
time, arguably three months) should not apply to the term ‘lawful residence’.145 If a 
refugee who is present in a certain country, becomes a resident of that country through 
the mere passage of time, why should a refugee who is lawfully present in a certain 
country not become a lawful resident of that country through the mere passage of time?

For a variety of reasons I do not find this reasoning persuasive. First of all, in my 
view, the question as to whether someone is ‘present’ or ‘resident’ in a certain country 
is a question of a factual nature; the answer is dependent on factual circumstances 
of the person, such as the length of time he has spent in the country. This has to be 
distinguished from the legal question whether that residence is ‘lawful’. As has been 
mentioned above, the qualification of ‘lawful’ in the Refugee Convention should 
mean in my view ‘authorized by a positive rule of law’ and not merely not forbidden 
by law. Whereas the (factual) residence of a lawfully present refugee undergoing a 
status verification procedure is obviously not forbidden by the law, it is not positively 
authorized either. Refugees undergoing status verification procedures who are lawfully 
present are authorized to await the outcome of the procedure in the country and not to 
take up residence there.146 It is the status verification procedure that has to establish 
whether they will be authorized to reside in the country. That they should sometimes 
be considered to already be a resident of the country (in a factual sense) during this 
procedure does not alter this.

143 Hathaway 2005, p. 730. See also p. 159, footnote 20. 
144 Battjes 2006, p. 453; Grahl-Madsen 1972, p. 354. See in this sense also: Lester, ‘Article 23’, in: Zim-

mermann 2011, p. 1053. 
145 As Battjes states, the English language version of the Refugee Convention uses the term ‘lawfully 

residing’ and ‘lawfully staying’, whereas the French language version of the convention uses the term 
‘résidant régulièrement (or ‘qui résident régulièrement) to both qualifications. Arguably, they have 
the same meaning (Battjes 2006, pp. 452-453). 

146 Cf. the explanatory report to protocol no. 7 of the European Convention of Human Rights (on protec-
tion against expulsion for lawfully resident aliens) which holds that the word ‘resident’ is intended 
to exclude from the application of the article any alien who has been admitted to the territory for a 
limited period for a non-residential purpose. This period also covers the period pending a decision on 
a request for a residence permit (italics CHS). 
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Secondly, the conclusion that asylum seekers are, under some circumstances, ‘lawfully 
staying’ in the country in which they apply for asylum is not confirmed by Conclusions 
from the Executive Committee of the UNHCR,147 nor by the UNHCR itself.148 This 
conclusion would be contrary to widely applied state practice as well.149 Although 
it can be argued that caution is needed before relying on state practice to interpret 
international treaties laying down rights for individuals,150 deference from such widely 
applied state practice needs explicit foundation. 

Finally, this interpretation also makes it less necessary to interpret the term ‘refugee’ 
as having different meanings in different articles of the Refugee Convention, as has 

147 ExCom conclusion no. 93 on reception of asylum-seekers in the context of individual asylum systems 
recommends that ‘ [a]sylum-seekers should have access to the appropriate governmental and non-
governmental entities when they require assistance so that their basic support needs, including food, 
clothing, accommodation, and medical care, as well as respect for their privacy, are met’. Hence, the 
Executive Committee indicates that pending asylum procedures refugees are entitled only to ‘basic 
support needs’. It is not mentioned that some asylum seekers might be entitled to the same treatment 
as nationals with regard to public relief and assistance, as required by Article 23 RC for refugees law-
fully staying in the territory. Since the Executive Committee consists of representatives of the Member 
States of the UN, its Conclusions can be taken into account as evidence of ‘subsequent agreement 
between the parties’ within the meaning of Article 31(3)(a) of the Vienna Convention on the Law of 
Treaties (see further section 1.7). 

148 The UNHCR seems to indicate that persons can (only) benefit fully from the terms of the Refugee 
Convention (in other words: stay lawfully in the territory) if their status has been regularized ‘through 
appropriate procedures and documentation’ (UNHCR 1988, p. 6). 

149 For example, under European Union law, refugees undergoing status verification procedures are not 
entitled to all benefits accorded by the Refugee Convention to refugees lawfully staying, but are sub-
ject to various restrictions as to freedom of movement, access to the labour market, etc. (see Council 
Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum 
seekers), whereas all convention benefits apply to refugees whose refugee status has been recognized 
(see Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification 
and status of third country nationals or stateless persons as refugees or as persons who otherwise 
need international protection and the content of the protection granted). Also in the United States of 
America, the convention benefits for refugees lawfully staying in the country apply only to refugees 
who are recognized as refugees and are granted asylum or ‘withholding of removal’ as such. (Only 
these refugees are ‘qualified aliens’ within the meaning of the Personal Responsibility and Work Op-
portunity Reconciliation Act (PRWORA or Welfare Reform Act) of 1996, see 8 U.S.C. § 1641 (b)). 
This interpretation has been applied by various domestic courts as well. The Belgian Court of Cassa-
tion (Hof van Cassatie/ Cour de Cassation) held that the equal treatment rule mentioned in Articles 
23 and 24(1)(b) RC only applies, if necessary with retrospective effect, to persons who possess the 
status of refugee and are recognized as such pursuant to the applicable legislation (Hof van Cassatie 
25 September 1995, S950043N; Hof van Cassatie 13 May 1996, S950118N; Hof van Cassatie 13 
May 1996, S950119N). The Netherlands Supreme Court held that the right to engage in wage-earning 
employment, as mentioned in Article 17 RC, only arises after the admittance into the Netherlands as a 
refugee (Hoge Raad 13 April 2007, LJN AZ8751, para. 3.4). In a case about regulations that excluded 
refugees undergoing status verification procedures who submit their claims for asylum otherwise than 
immediately upon arrival in the United Kingdom from income support, the British Court of Appeal 
stated that ‘no obligation arises under Article 24 of the Convention of 1951 until asylum seekers are 
recognised as refugees’ (Regina v. Secretary of State for Social Security ex parte. Joint Council for the 
Welfare of Immigrants and ex parte. B, Court of Appeal 21 June 1996, [1997] 1 W.L.R. 275). 

150 See Hathaway 2005, pp. 68-74. 
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been argued by Battjes. It would solve the ‘unreasonable result’ seen by Battjes in 
Article 28 RC if this article were to apply to unrecognized refugees as well. This article 
lays down the obligation on contracting states to issue to refugees lawfully staying in 
their territory travel documents for the purpose of travel outside their territory, unless 
compelling reasons of national security or public order otherwise require. The issue of 
such a document entails obligations for other contracting states, as they must accord the 
rights the holder is entitled to as a refugee (simply) present in their territory. According 
to Battjes, ‘[i]f one assumes that unrecognised refugees can invoke Article 28, a 
contracting state would have to impose obligations on other states towards persons 
who are not refugees’.151 However, if ‘lawfully staying’ is interpreted as excluding 
refugees undergoing status verification procedures, then Article 28 does not apply 
until the status of refugee is recognized. The interpretation suggested in this chapter 
also solves the contradiction seen by Battjes in European Union law. According to 
Battjes, since only recognized refugees enjoy all Convention benefits, EU legislation 
interprets the term ‘refugee’ in the Refugee Convention as ‘recognized refugee’ and 
treats recognition of refugee status as a constituent act  for enjoying Convention 
benefits.152 At the same time, the preamble to the Qualification Directive explicitly 
states that ‘[t]he recognition of refugee status is a declaratory act’ and European Union 
law acknowledges the declaratory nature of recognition of refugee status in other places 
as well. This contradiction does not exist if one assumes that European legislation sees 
recognition of refugee status as declaratory, and interprets the term ‘lawfully staying’ 
as not including refugees undergoing status verification procedures.

Hence, I agree with Hathaway that refugees undergoing status verification procedures 
do not ‘stay lawfully’ in the country within the meaning of the Refugee Convention.153 
This interpretation implies that refugees who have entered or been present in the 

151 Battjes 2006, p. 464. 
152 Battjes 2006, p. 495. 
153 Cf. the European Court on Human Rights in the case of Darren Omoregie and Others v. Norway: 

‘Pending his appeal to the Immigration Appeals Board against the Directorate of Immigration’s rejec-
tion of his asylum request on 22 May 2002, he was granted a stay of execution of his expulsion and 
a temporary work permit but at no time was he granted lawful residence in Norway’ (ECtHR 31 July 
2008, app. no. 265/07,  para. 54). And in the case of Useinov v. the Netherlands, the Court held: ‘the 
Court notes that it is the applicant’s submission that he was allowed to live in the Netherlands pending 
the proceedings on his asylum application and his subsequent application for a residence permit for 
compelling reasons of a humanitarian nature, i.e. a total period of just over five years. However, the 
Court is of the view that this cannot be equated with lawful stay where the authorities explicitly grant 
an alien permission to settle in their country. Therefore, the applicant’s stay in the Netherlands was 
precarious for most of it, and illegal for the remainder’ (ECtHR 11 April 2006 (decision), appl. no. 
61292/00). See in this sense also ECtHR 14 April 2009 (decision), appl. no. 38165/07 (Esmail Narenji 
Haghighi v. the Netherlands) (‘Even though it appears that during some of this time his presence in 
the country was tolerated while he awaited decisions on his applications for asylum, this cannot be 
equated with lawful stay where the authorities explicitly grant an alien permission to settle in their 
country’) and ECtHR 25 January 2011 (decision), appl. nos. 38851/09 and 39128/09 (N.M. AND M.M. 
v. the United Kingdom), para. 74. See also Edwards, ‘Article 17’, in: Zimmermann 2011, p. 965. 
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country without authorization, who subsequently apply for recognition of their refugee 
status and are subjected to a status verification procedure, are not entitled to the benefits 
for refugees ‘lawfully in’ and ‘lawfully staying in’ the country. This raises the question 
whether contracting states are allowed to extend the procedure for a long period of 
time and, as such, deny refugees these important benefits. As mentioned above, after 
three years of (simple) residence, refugees enjoy exemption from legislative reciprocity 
(Article 7(2) RC) and restrictive measures for the protection of the labour market may 
no longer be applied to them (Article 17(2) RC). Besides providing refugees two 
important safeguards if a status verification procedure takes more than three years,154 
these provisions might indicate a time-limit of three years for status verification, as 
has been argued by Battjes.155 This would mean that asylum seekers who are subjected 
to status verification procedures and who have not yet received a final decision as to 
their asylum application within three years after the lodging of this application would 
be entitled to claim the benefits laid down in the Refugee Convention for refugees 
‘lawfully in’ and for refugees ‘lawfully staying in’ the territory of the host state.156

5.9 Concluding remarks

This chapter shows that the Refugee Convention is very explicitly based on the 
‘convergence model’.157 It grants rights to refugees on the basis of an ‘incremental 
system’, whereby legal status and passage of time are relevant factors for an accretion 
of rights. This chapter paid, therefore, much attention to the specific meaning of the 
qualifying conditions used in the Refugee Convention.   

In my opinion, the most persuasive interpretation of the Refugee Convention entails 
that refugees undergoing status verification procedures do not stay lawfully in the 
country within the meaning of the Refugee Convention. These refugees are lawfully 
present if they have reported themselves or are apprehended at the border, are not taken 
into custody and are admitted into the country, provided that they do not violate any 
requirement imposed on them as a condition for their admission. Refugees who are 

154 See further Chapter 10. 
155 Battjes 2006, pp. 467-468.
156 Cf. the policy that was in force in the Netherlands between 1992 and 2002 entailing that aliens who 

had to wait three years on a final decision on the application for a residence permit were, under 
certain circumstances, entitled to a residence permit (TBV 1996/15, Stcrt 1996, no. 242, p. 7). Also 
Edwards concludes that where status determination procedures have been subjected to long delays or 
suspended, asylum seekers should considered to be de facto lawfully staying in the territory (Edwards, 
‘Article 17’, in: Zimmermann 2011, p. 965). 

157 See section 1.2. At the same time, elements of the ‘separation model’ can be detected, where the 
convention grants certain rights to all refugees physically present on the territory, regardless of legal 
status. This supports Bosniak’s conclusion that also adherent of the convergence model generally ar-
gue for some separation with regard to certain rights, and that the distinction between the convergence 
and separation model should, therefore, not be overstated.     
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detained at the border or who apply for recognition of their refugee status while they 
have entered or stayed in the country without authorization are not lawfully present for 
Convention purposes, even though they are generally allowed to await the outcome 
of the status verification at the territory. These refugees only become lawfully present 
once a residence permit has been issued by the authorities, or, with regard to refugees 
detained at the border, if they are released and admitted into the country.158 Also 
unlawfully present refugees however, are considered to reside in the country after a 
certain lapse of time, arguably three months. An advantage of this interpretation is that 
it solves to a large extent the ‘unreasonable results’ seen by Battjes if certain articles 
of the Refugee Convention apply to unrecognized refugees as well. This implies that 
there are no persuasive arguments to apply different meanings to the term ‘refugee’ in 
the convention.159 

With regard to the main question of this chapter, this interpretation implies that asylum 
seekers are not entitled to the same treatment as nationals with respect to public relief and 
assistance and social security under the Refugee Convention, nor to the same treatment 
as most-favoured non-nationals with regard to access to wage-earning employment, 
as these important rights only accrue to refugees lawfully staying in the territory of 
the host states. Arguably, if asylum seekers have not yet received a final decision on 
their asylum application within three years after their application for asylum has been 
lodged, these entitlements nevertheless accrue to them.

The next chapters will examine whether asylum seekers are entitled to equal treatment 
with nationals in the field of social security and employment under international social 
security law (Chapter 6) and international human rights law (Chapter 7). Chapter 10 will 

158 Under general international human rights law, the length of the detention of an alien at the border may 
not ‘exceed that reasonably required for the purpose pursued’ (cf. ECtHR 29 January 2008, Saadi 
v. the United Kingdom). This implies that after a certain lapse of time, states are obliged to admit 
refugees who are detained at the border into their territory. These refugees will then become ‘lawfully 
present’. 

159 The text of the other articles mentioned by Battjes as presupposing status determination (Article 1C, 
5 and 34), in my view does not interfere with a declaratory understanding of the term ‘refugee’. With 
regard to Article 1C (cessation clause), it must be kept in mind that while the Refugee Convention 
does not require states to subject refugees to status verification procedures, it does suppose that status 
verification can take place. If states verify the refugee status of refugees and have recognized their 
refugee status, then Article 1C applies. Also Battjes states that Article 1C supposes that recognition 
takes place, but that it does not follow that only after recognition is a refugee entitled to the benefits of 
the Refugee Convention (Battjes 2006, p. 459). In addition, the declaratory view of the term ‘refugee’ 
only applies to Article 1A(2) RC. Article 1A(1) RC obviously assumes recognition and makes the 
provision laid down in Article 1C necessary. Article 34 RC (on naturalization) does not lay down an 
obligation to naturalize refugees, but merely a duty to facilitate ‘as far as possible’ their assimilation 
and naturalization. Since states have to decide themselves whether the naturalization of a particular 
refugee is ‘possible’, it is not problematic that this article applies to unrecognized refugees as well. 
Finally with regard to Article 5 (on rights granted apart from the Convention) I do not see why this 
article could not apply to unrecognized refugees as well.     
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examine whether the Refugee Convention, apart from entitlement to equal treatment, 
offers other kinds of protection to asylum seekers with regard to their socioeconomic 
position. 
 





177

6. International social security (co-ordination) law1

6.1 Introduction

The previous chapter showed that on the whole asylum seekers cannot derive a right to 
equal treatment with nationals in the field of social security and employment under the 
Refugee Convention. This chapter will examine whether asylum seekers are entitled 
to equal treatment with nationals under international social security law. To this end, 
different conventions realized within the framework of the International Labour 
Organization (section 6.3) and within the framework of the Council of Europe (section 
6.4) will be analysed.  

With respect to international social security law, a distinction is generally made between 
harmonizing or standard-setting instruments or provisions, on the one hand, and co-
ordination instruments or provisions, on the other hand.2 Harmonizing instruments 
oblige states to change the substance of their social security legislation by setting 
uniform or minimum standards regarding, for example, the length of qualifying periods 
or the amount of benefits. Such instruments therefore affect everyone covered by the 
national social security legislation involved. Co-ordination instruments do not aim to 
change the substance of national social security legislation, but are concerned with 
cross-border elements of social security. Co-ordination rules aim to link national social 
security systems in cross-border situations. Accordingly, only migrants are affected 
by social security co-ordination instruments.3 This chapter will examine provisions 
laid down in social security conventions on equality of treatment between nationals 
and non-nationals. It is generally accepted that such provisions form part of co-
ordination law, as equal treatment is one of the basic fundamental principles of this part 

1 Part of this chapter is based on the paper ‘Asylum seekers, social security and the non-discrimination 
principle’ presented at the ‘Nordic Refugee Seminar’, Lund, 5-6 February 2009. I would like to thank 
the participants at this conference for their useful comments.  

2 Cf. Gomez Heredero 2007, p. 52; Nickless and Siedl 2004, p. 11; Pennings 2010, pp. 6-7. Vonk 1991, 
p. 43.  Some social security conventions deal exclusively with co-ordination or harmonization. Other 
social security conventions contain provisions of both kinds. 

3 Nickless and Siedl 2004, p. 11; Pennings 2010, pp. 6-7; Vonk 1991, pp. 43 and 78. However, as Vonk 
notes, some provisions of social security co-ordination law do in fact change the substance of national 
legislation. For example, a prohibition of discrimination between nationals and non-nationals changes 
the personal scope of national social security schemes. Hence, the difference between harmonization 
and co-ordination might be more adequately described by reference only to the regulatory domain 
of the effects of the social security convention (i.e. only affecting ‘cross-border situations’ or a more 
general domain of national social security legislation) (Vonk 1991, p. 78-80).
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of international social security law.4 Hence, even though the dividing line between 
harmonization or co-ordination rules is sometimes difficult to draw,5 this chapter will 
be mainly concerned with social security provisions that are generally assumed to form 
part of the field of social security co-ordination. In addition, this chapter will also pay 
attention to provisions on equal treatment between nationals and non-nationals in the 
field of social security laid down in conventions specifically aimed at the protection of 
migrant workers.  

As this chapter will show, these provisions deal specifically with equality of treatment of 
non-nationals with nationals in the field of social security. In addition, these provisions 
generally explicitly specify a number of exceptions to the general rule of equality 
of treatment. This means that these provisions fit into the ‘closed model’, which has 
consequences for the methodology of the research.6  

The title of this chapter already reveals that this chapter is concerned only with equal 
treatment with respect to social security. The question whether asylum seekers are 
entitled to equal treatment with nationals as regards access to the labour market will not 
be considered here, the reason being that whereas equal treatment between nationals and 
non-nationals is a fundamental principle of international social security (co-ordination) 
law, under international labour law, equality of treatment between nationals and non-

4 Nickless and Siedl 2004, p. 12; Pennings 2010, pp. 7-11; Vonk 1991, p. 1. The other issues usually 
dealt with by social security co-ordination law are determination of applicable legislation; mainte-
nance of acquired rights; and export of benefits. Pieters also mentions co-operation between the social 
security administrations of the diverse countries as an important issue of social security co-ordination 
(Pieters 2006, p. 126).  

5 For example, Vonk makes a distinction between the European Convention on Social and Medical As-
sistance (ECSMA), on the one hand, and co-ordination instruments, on the other hand (pp. 203-225), 
whereas Nickless and Siedl and Gomez Heredero treat the ECSMA as forming part of social security 
co-ordination. Nickless and Siedl note that although the European Social Charter is not specifically 
focused upon co-ordination, some articles included in this instrument do concern social security co-
ordination (pp. 89 and 91). Gomez Heredero and Schoukens, on the other hand, list the European 
Social Charter under harmonization instruments (Gomez Heredero 2007, p. 52; Schoukens 2007). 

6 See section 4.3. 
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nationals with respect to access to the labour market does not function as a general and 
fundamental principle.7

6.2 Contributory, non-contributory and social assistance schemes

In international social security conventions a distinction is generally made between 
contributory schemes, non-contributory schemes and social or public assistance 
schemes. This section will discuss the meaning of these different terms. A general 
definition of the concept of social security for the purpose of this book has been 
provided in section 1.5.2. 

A definition of the terms ‘contributory’ and ‘non-contributory’ schemes can be found in 
Article 1(j) of ILO Convention no. 128 on Invalidity, Old-Age and Survivors’ Benefits 
and, more implicitly, in Article 2(6)(a) of ILO Convention no. 118 on equality of 
treatment.8 The same definition can be found in Article 1(y) of the European Convention 
on Social Security. These definitions are generally referred to by the Committee of 
Experts of the ILO9 and by the Committee of Experts for Co-ordination in the Field 
of Social Security of the Council of Europe.10 According to these articles, contributory 
benefits are benefits the grant of which depends on direct financial participation by the 
persons protected or their employer or on a qualifying period of occupational activity. 
Hence, the financing of such benefits is primarily employment based. Non-contributory 
benefits are benefits the grant of which does not depend on direct financial participation 

7 For example, ILO Convention no. 111 on Discrimination (Employment and Occupation) does not 
apply to discrimination on the basis of nationality (see the definition of discrimination in Article 1(1)
(a)) and ILO Convention no. 97 on Migration for Employment does not contain a provision on equal 
treatment with respect to access to the labour market. See also the conclusion of Verschueren in this 
regard (Verschueren 1990, pp. 199-212 and 229-230). The only relevant convention seems to be the 
European Convention on Establishment, concluded within the framework of the Council of Europe 
in 1955. Article 10 of this Convention reads: ‘Each Contracting Party shall authorise nationals of 
the other Parties to engage in its territory in any gainful occupation on an equal footing with its own 
nationals, unless the said Contracting Party has cogent economic or social reasons for withholding the 
authorisation. (...)’. This provision, however, applies only to nationals of other contracting parties. The 
Convention has been ratified by 12 states, of which only two non-EU Member States (Norway and 
Turkey). The relevance of this Convention is for asylum seekers in the EU is therefore rather limited.  

8 The ILO Committee of Experts explained in its general survey of the Reports relating to the Equal-
ity of Treatment (Social Security) Convention 1962 (no. 118) that during the drafting process of the 
convention, a large majority of governments was clearly in favour of including a definition of non-
contributory benefits. It was agreed that non-contributory benefits be defined as “benefits which are 
granted independently of direct financial participation by the persons protected or their employer and 
of any qualifying period of occupational activity”. It was subsequently decided to delete the definition 
of these benefits and to replace “non-contributory benefits” in the text of the convention itself, by the 
agreed definition (p. 6). 

9 See for example the General Survey of 1989 on Social Security Protection in Old-Age, p. 96, footnote 
4. 

10 Explanatory report to Interim agreements concerning social security schemes (para. 24). 
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by the persons protected or their employer or on a qualifying period of occupational 
activity. Such benefits are primarily residence based. As Nickless and Siedl note, the 
contribution may be made through social security payments deducted from the wages 
of the persons protected and/or from contributions made on a worker’s behalf by that 
worker’s employer. Some states do not require their citizens to pay distinct social 
security contributions. These states typically finance their social systems through 
income taxes, which is why reference is made to minimum periods of occupational 
activity.11 However, a scheme under which entitlement to benefits depends only on 
residence is non-contributory, despite the fact that it is largely financed by a tax based on 
payrolls.12 Hence, for the question whether a certain benefit is contributory, the relevant 
determining criterion is how the benefit is actually financed. It has to be considered 
whether that financing comes from social contributions. If not, it has to be considered 
whether the grant of the benefit depends on a qualifying period of occupational activity. 
If this is not the case, the benefit concerned is non-contributory.

A distinction that raises more difficulties in practice is the distinction between 
(contributory or non-contributory) social insurance schemes, on the one hand, and 
social or public assistance schemes, on the other hand. Social and public assistance 
is generally excluded from the material scope of international social security law. 
Hence, it is important to define the concept of social assistance clearly. Nevertheless, 
the term ‘public or social assistance’ has not been defined in any of the ILO social 
security conventions.13 The European Convention on Social and Medical Assistance 
does contain a definition of assistance. Article 2(a)(i) defines this term in relation to 
each contracting party as ‘all assistance granted under the laws and regulations in 
force in any part of its territory under which persons without sufficient resources are 
granted means of subsistence and the care necessitated by their condition, other than 
non-contributory pensions and benefits paid in respect of war injuries due to foreign 
occupation’. According to the Explanatory Report, the limitation is due to the fact that 
non-contributory pensions are social security benefits covered by the European Interim 
Agreement on social security schemes relating to old-age, invalidity and survivors. 
Hence, the concept of social assistance refers to the grant of means of subsistence to 
persons without sufficient recourses, and explicitly excludes non-contributory social 
insurance schemes. Since non-contributory social insurance sometimes grant minimum 

11 Nickless and Siedl 2004, p. 16. 
12 ILO Committee of Experts, General Survey of 1989 on Social Security Protection in Old-Age, p. 96, 

footnote 4. 
13 The Committee of Experts notes in its general survey of the Reports relating to the Equality of Treat-

ment (Social Security) Convention 1962 (no. 118) that it was recognized during the preparatory 
discussions that it would be difficult to define the term ‘public assistance’ in a clear manner generally 
acceptable in an international instrument, by reason of the diversity of the conceptions which it covers 
in different Member States (p. 12). 
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subsistence benefits and apply a means test as well14, the determining distinguishing 
criterion between social assistance schemes, on the one hand, and non-contributory 
social insurance schemes, on the other hand, seems to be the relation to one or more of the 
social risks laid down in social security conventions. This criterion has been developed 
in case law of the European Court of Justice on the interpretation of Regulation 1408/71 
on social security co-ordination15 and seems nowadays indeed to be generally accepted 
as the relevant distinguishing condition between social assistance and social insurance. 
As Nickless and Siedl for example explain, social insurance schemes protect people 
against one or more of the nine recognized social risks contained within the ILO 
Convention 102.16 ‘Social assistance on the other hand deals purely with the social 
risk of need or poverty and does not require there to be any link between the reason 
for that need and a recognised social risk’.17 Hence, a benefit scheme that provides a 
minimum income to young disabled persons and that applies a means test does show 
characteristics of social assistance, but should be regarded as a non-contributory social 
insurance scheme, as it is clearly related to the social risk of disability.

It should be noted here that in international social security law, the term ‘social security’ 
usually only refers to schemes related to one of the social risks mentioned in ILO 
Convention no. 102. As has been mentioned in section 1.5.2, for the purpose of this 
book the term ‘social security’ also includes social assistance schemes. For schemes 
that do not purely deal with the social risk of need or poverty but are related to one 
of the recognized social risks, the term ‘social insurance’ will be used. This can be 
represented in the following diagram:

Social security

Social insurance Social assistance

Contributory Non-contributory

 

14 Such schemes, which do show certain characteristics of social assistance as well as of social security, 
are generally referred to as ‘mixed’ schemes (Pieters 2006, p. 6; Vonk 1991, p. 38). 

15 EU Court of Justice 27 March 1985, case 249/83 (Hoeckx v Openbaar Centrum voor Maatschappelijk 
Welzijn Kalmthout) and EU Court of Justice 27 March 1985, case 122/84 (Scrivner v Centre public 
d’aide sociale de Chastre). See further Vonk 1991, pp. 333-336.

16 ILO Convention no. 102 lists the following risks to fall within the realm of ‘social security’: i) The 
need for medical care; ii) Temporary incapacity for work; iii) Unemployment; iv) Old age; v) Work 
accident and occupational disease; vi) The responsibility for the maintenance of children (family 
benefits); vii) Maternity; viii) Long-term incapacity for work (invalidity); and ix) Death of the bread-
winner (survivor’s benefit). The same branches of social security are listed by ILO Convention no. 118 
and by the European Convention on Social Security. 

17 Nickless and Siedl 2004, p. 15. 
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With regard to the position of asylum seekers, the most important question is whether 
they are entitled to equal treatment with nationals with respect to social assistance 
schemes. Nevertheless, equal treatment as regards (contributory or non-contributory) 
social insurance schemes might also be relevant in case a social risk materializes. For 
example, if asylum seekers have to be granted equal treatment with nationals as regards 
social insurance schemes, they may be entitled to old-age pension once they reach 
retirement age. The following sections will therefore examine whether asylum seekers 
are entitled to equal treatment with nationals with respect to social insurance and social 
assistance schemes.  

6.3 Relevant ILO conventions

6.3.1 Introduction 

This section will discuss a number of equal treatment provisions laid down in 
Conventions adopted within the framework of the International Labour Organization 
(ILO). The ILO was created in 1919, as part of the Treaty of Versailles, which ended 
World War I. The Treaty of Versailles proclaimed the general principles included in the 
initial text of the ILO Constitution. Interestingly for the purpose of this chapter, Article 
427 of the Treaty of Versailles specified the methods and principles for regulating 
labour conditions of ‘special and urgent importance’. One of these principles was that 
the ‘standard set by law in each country with respect to the conditions of labour should 
have due regard to the equitable economic treatment of all workers lawfully resident 
therein’. In addition, the preamble of the ILO Constitution mentions the ‘protection 
of the interests of workers when employed in countries other than their own’ as one 
of the means to improve conditions of labour, which is one of the means to achieve 
‘universal and lasting peace’, according to the Constitution. Hence, the protection of 
labour conditions of workers employed in countries other than their own is one of the 
essential functions of the ILO18, which make the ILO conventions very relevant for the 
purpose of this chapter.

Nowadays, the ILO has 183 member countries and takes a leading position in setting 
international standards for social security among international organizations dealing 
with this topic.19 The ILO accomplishes its work through three main bodies: the 
International Labour Conference; the Governing Body and the International Labour 
Office. All three bodies are composed on a tripartite basis and consist of representatives 

18 Cf. Committee of Experts, General Survey of the Reports relating to the Equality of Treatment (Social 
Security) Convention 1962 (no. 118), p. 1. 

19 Cf. Pennings 2006, p. 1. 
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of national governments, employers and employees. Conventions are adopted by the 
International Labour Conference.

The discussion in this section will be limited to conventions that are considered to 
be up to date by the ILO20, that are wide in scope21 and that have been ratified by 
(relatively) many EU Member States. First, a provision on equal treatment in a general 
social security convention (Convention no. 102) will be discussed. After that, the 
discussion will centre on a convention that specifically deals with the rights of migrant 
workers (Convention no. 97) and one that specifically deals with equality of treatment 
(Convention no. 118).

6.3.2 Convention no. 102 on Social Security (Minimum Standards) 

Introduction
Convention no. 102 was adopted in 1952 and entered into force in 1955. At present, 
this convention has been ratified by 47 countries, of which 21 are EU Member States.22 
This convention is considered the flagship of all ILO social security conventions, as 
it establishes minimum standards for all nine traditional branches of social security. 
These branches are medical care, sickness benefit, unemployment benefit, old-age 
benefit, employment injury benefit, family benefit, maternity benefit, invalidity benefit 
and survivors’ benefit.23 Needs-based social assistance schemes that are not related to 
one of these nine branches do not fall under the material scope of Convention no. 102. 

Equal treatment
An important provision for the purpose of this chapter is Article 68, a provision that all 
contracting states to the Convention have to comply with.24 This article reads:

1. Non-national residents shall have the same rights as national residents: Provided 
that special rules concerning non-nationals and nationals born outside the territory of 

20 In the 1990s the Committee on Legal Issues and International Labour Standards reconsidered all ILO 
conventions and made a list of those conventions the ratification of which is encouraged. This list was 
later adopted by the Governing Body of the ILO. These conventions are referred to as the up-to-date 
conventions (Pennings 2006, p. 10). 

21 This section will not deal with ILO conventions covering only one specific branch or a limited number 
of branches of social security, such as the Medical Care and Sickness Benefits Convention of 1969 
(No. 130), the Employment Promotion and Protection against Unemployment Convention of 1988 
(No. 168), the Invalidity, Old-Age and Survivors’ Benefits Convention of 1967 (No. 128), and the 
Employment Injury Benefits Convention of 1964 (No. 121).

22 Ratifications are available at: http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C102 (11 May 2011). Esto-
nia, Finland, Hungary, Latvia, Lithuania and Malta have not ratified ILO Convention no. 102. 

23 While Convention no. 102 covers all nine branches, it requires that only three of these branches be 
ratified by Member States (Article 2 of the Convention). 

24 Article 2(a)(iii) of the Convention. 
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the Member may be prescribed in respect of benefits or portions of benefits which are 
payable wholly or mainly out of public funds and in respect of transitional schemes. 
2. Under contributory social security schemes which protect employees, the persons 
protected who are nationals of another Member which has accepted the obligations 
of the relevant Part of the Convention shall have, under that Part, the same rights as 
nationals of the Member concerned: Provided that the application of this paragraph 
may be made subject to the existence of a bilateral or multilateral agreement providing 
for reciprocity.

The general rule of equal treatment laid down in this article is subject to a number of 
qualifications and exceptions. This provision makes two important distinctions. First, 
the provision distinguishes between contributory and non-contributory schemes.25 
Secondly, the provision distinguishes between general contributory schemes and 
contributory schemes for employees.

With respect to non-contributory schemes (or ‘benefits or portions of benefits which are 
payable wholly or mainly out of public funds’), the second sentence of Article 68(1) 
provides that special rules concerning non-nationals may be prescribed. The Committee 
of Experts stated in its General Survey26 on Social Security Protection in Old-Age of 
1989 that this provision ‘was included to prevent possible abuses and safeguard the 
financial balance of non-contributory schemes’.27 According to the Committee, the 
imposition of a (longer) qualifying period of residence on non-national residents or 
a reciprocity requirement is permitted with regard to non-contributory schemes.28 As 
‘special rules’ is a vague and broad term, the imposition of requirements as to the 
possession of a residence permit or employment authorization with regard to non-
contributory benefits seems to be permitted by ILO convention no. 102. 

As regards general contributory schemes, the first sentence of Article 68(1) provides 
that non-national residents should have the same rights as national residents. ‘Resident’ 
is defined in Article 1(1)(b) of the Convention as ‘a person ordinarily resident in the 

25 Article 68(1) of the Convention refers to ‘benefits or portions of benefits which are payable wholly or 
mainly out of public funds’. This seems to include benefits the grant of which depends on qualifying 
periods of occupational activity - which are generally understood as contributory benefits (see section 
6.2 above) -  if these benefits are payable wholly or mainly out of public funds. The distinction made 
in article 68(1) does therefore not entirely correlate with the distinction between contributory and non-
contributory benefits as defined in section 6.2 above.   

26 Each year the Committee publishes a general survey on Contracting States’ law and practice with 
respect to a particular convention. These surveys are based on reports of all the member states of the 
ILO, not only those that have ratified the convention concerned. As the Committee in these surveys 
also examines the conformity of contracting states’ law and practice with the convention concerned, 
they sometimes serve as an authoritative interpretation of the terms used in that convention.   

27 Committee of Experts, General Survey 1989 Social Security Protection in Old-Age, para. 216.
28 Committee of Experts, General Survey 1989 Social Security Protection in Old-Age, paras. 216 and 

219. 



185

6. International social security (co-ordination) law

territory of the Member’. Accordingly, an important question to be answered in this 
chapter is whether asylum seekers can considered to be ‘ordinary resident’ in the host 
state pending the asylum procedure. In that case, they are entitled to the same rights as 
nationals with respect to general contributory schemes. This question will be dealt with 
further below. 

With regard to contributory schemes for employees, Article 68(2) allows for equality of 
treatment to be limited, for the application of any part of the Convention, to nationals of 
another contracting party which has accepted the obligations of the relevant part. Such 
equality of treatment may be subject to the existence of a special agreement providing 
for reciprocity. According to the Committee of Experts, ‘the enforcement of equality 
of treatment thus presupposes the satisfaction of two conditions. The first condition is 
achieved, ipso jure, when the non-national resident is a national of another member 
State which has accepted the obligations arising from the relevant Part of Convention 
No. 102. The second condition is potential in nature: equality of treatment may be made 
subject to the existence of a bilateral or multilateral agreement of reciprocity’.29 Since 
the countries from which most asylum seekers in Europe originate have generally not 
ratified the convention,30 the protection offered by Article 68(2) to asylum seekers is 
rather limited in scope. 

Ordinarily resident
The previous section shows that non-nationals are entitled to equal treatment with 
nationals with regard to general contributory social security schemes if they are 
‘ordinarily resident’ in the state concerned. An important question is therefore whether 
asylum seekers can considered to be ‘ordinarily resident’ in the host state and if so, 
under which circumstances. The concept of ‘ordinarily resident’ or ‘habitual residence’ 
(which is generally understood to have the same meaning31) is a concept very often 
used in national and international social security and tax law as well as in private 
international law. Also in European Union law, the concept is referred to frequently.32 
In neither of the international instruments that use the concept of ‘ordinarily’ or 
‘habitual resident’ has the concept been defined. The same is probably true for national 

29 Committee of Experts, General Survey 1989 Social Security Protection in Old-Age, para. 217. 
30 In 2010 Afghanistan, Russia and Serbia were the three main countries of origin of asylum seekers in 

Europe. In 2009 Afghanistan, Russia and Somalia were the three main countries and in 2008, Iraq, 
Russia and Somalia (source: Eurostat). Of these countries, only Serbia has ratified convention no. 102. 

31 Cf. Stone 2000; Baroness Hale of Richmond in the case of Mark v Mark, House of Lords, 30 June 
2005, [2005] UKHL 42, para. 33. 

32 See, amongst many others, for example Regulation (EC) no. 883/2004 of the European Parliament 
and of the Council of 29 April 2004 on the coordination of social security systems; Council Regula-
tion (EU) No 1259/2010 of 20 December 2010 implementing enhanced cooperation in the area of the 
law applicable to divorce and legal separation; Council Directive 2002/8/EC of 27 January 2003 to 
improve access to justice in cross-border disputes by establishing minimum common rules relating to 
legal aid for such disputes. 
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legislation using this term. According to Rogerson, the absence of a definition is 
deliberate, in order to prevent the rigidity associated with the alternative concepts 
of domicile and nationality.33 Accordingly, the meaning of the term has been left to 
judicial interpretation. Also the Explanatory Report to a resolution of the Committee 
of Ministers of the Council of Europe on the standardization of the legal concepts of 
‘domicile’ and of ‘residence’ notes that the very object of introducing the concept of 
‘residence’ as an alternative for the concept of ‘domicile’ in national and international 
legislation was to prevent any hard-and-fast definition either in legislation or in the 
legal doctrine and judicial practice. Hence, while it ‘is true that legislative rules and 
judicial decisions have also, on occasions and in certain connections, brought their 
influence to bear on the concept of residence; (…) if the concept is to remain a flexible 
and adaptable instrument it seems preferable not to define residence in legal terms 
but to allow it to stay as factual as possible’.34 Also national (case) law shows that the 
criteria for establishing ordinarily residence are more of a factual than a legal nature.35 

Generally, the concept of ‘ordinarily residence’ should be distinguished from mere 
temporary or occasional residence and requires the establishment of durable ties 

33 Rogerson 2000, p. 87. 
34 Explanatory report to Resolution 72(1) on the Standardisation of the Legal Concepts of “Domicile” 

and of “Residence”, adopted by the Committee of Ministers of the Council of Europe on 18 January 
1972 at the 206th meeting of the Ministers’ Deputies, p. 18. Both the resolution and the explanatory re-
port are available at: http://www.coe.int/t/dghl/standardsetting/nationality/Recommendations_en.asp. 
According to the Explanatory Report, the resolution has been adopted in order to unify or harmonize 
these important concepts underlying all legal systems. ‘This would have the advantage of facilitating 
the uniform interpretation of treaties among the Member States of the Council of Europe, whether or 
not they were concluded under the Council’s auspices’. 

35 See for example House of Lords 16 December 1982 (R. v Barnet LBC Ex p. Shah (Nilish), 1983 WL 
215787 (HL), [1983] 2 A.C. 309, [1983] 1 All E.R. 226, 81 L.G.R. 305, [1983] 2 W.L.R. 16, (1983) 
133 N.L.J. 61, (1983) 127 S.J. 36) and the Federal Court of Canada, Trial Division, Perera v. Canada 
(1994), [1994] 2 F.C. 0. Netherlands law provides that the place of residence has to be determined ac-
cording to the circumstances (see for example Article 3 of the National Child Benefits Act (Algemene 
Kinderbijslagwet) and Article 3 of the National Old Age Pensions Act (Algemene Ouderdomswet). 
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between the individual and the territory.36 The facts on which the establishment of 
such durable ties can be based vary and are assessed differently.37 The Court of Justice 
of the European Union, for example, mentions as relevant facts for the establishment of 
‘habitual residence’ with regard to eligibility for social security benefits: ‘the person’s 
family situation; the reasons which have led him to move; the length and continuity of 
his residence; the fact (where this is the case) that he is in stable employment; and his 
intention as it appears from all the circumstances’.38 Hence, whether somebody should 
considered to be ‘ordinarily resident’ in a specific state is dependent on his individual 
circumstances. 

An important question for the purposes of this chapter is whether contracting states 
to ILO Convention no. 102 can determine that immigration status is a decisive factor 
for the establishment of ordinary residence in their territory. Since the immigration 
status of asylum seekers is usually precarious, this would mean that asylum seekers are 
generally not considered to be ordinarily resident.

Resolution 72(1) of the Committee of Ministers of the Council of Europe on the 
Standardisation of the Legal Concepts of “Domicile” and of “Residence” is clear on 
this issue. According to rule no. 7, the residence of a person does not depend upon the 

36 Cf. rule no. 9 of Resolution 72(1) on the Standardisation of the legal concepts of “Domicile” and of 
“Residence”, see footnote 34 above (‘In determining whether a residence is habitual, account is to be 
taken of the duration and the continuity of the residence as well as of other facts of a personal or pro-
fessional nature which point to durable ties between a person and his residence’); The speech of Lord 
Scarman of the British House of Lords of 16 December 1982 on the ‘natural and ordinary meaning’ 
of the words ‘ordinary residence’ in UK statute law, 16 December 1982 (R. v Barnet LBC Ex p. Shah 
(Nilish), 1983 WL 215787 (HL), [1983] 2 A.C. 309, [1983] 1 All E.R. 226, 81 L.G.R. 305, [1983] 
2 W.L.R. 16, (1983) 133 N.L.J. 61, (1983) 127 S.J. 36) (‘Unless, therefore, it can be shown that the 
statutory framework or the legal context in which the words are used requires a different meaning, I 
unhesitatingly subscribe to the view that “ordinarily resident” refers to a man’s abode in a particular 
place or country which he has adopted voluntarily and for settled purposes as part of the regular order 
of his life for the time being, whether of short or of long duration (House of Lords); The speech of 
Rand, J of the Supreme Court of Canada on the meaning of ‘ordinarily resident’, Supreme Court of 
Canada 16 and 17 October 1945 and 24 January 1946 (Thomson v. Minister of National Revenue), 
[1946] C.T.C. 51 (‘It is held to mean residence in the course of the customary mode of life of the 
person concerned, and it is contrasted with special or occasional or casual residence’); The judgment 
of the Netherlands Supreme Court on the meaning of resident (ingezetene), HR 4 March 2011, LJN: 
BP6285 (‘a durable bond of a personal nature between the individual and the Netherlands’); Pieters 
2006, p. 22.     

37 Explanatory report to Resolution no. 72(1) of the Committee of Ministers of the Council of Europe, 
see footnote 34 above, pp. 20-21. 

38 European Court of Justice 25 February 1999, case no. C-90/97 (Robin Swaddling v Adjudication Of-
ficer). 
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legal entitlement to reside.39 In Chapter 5, it has been argued that the term ‘residence’ 
in the Refugee Convention applies to unlawful residence as well. 

In its General Survey on Social Security Protection in Old-Age of 1989, the Committee 
of Experts stated, however:

Article 1(b) of Convention No. 102 and Article 1(d) of Convention No. 128 define the 
term “resident” as a person ordinarily resident in the territory of the Member.(...) As 
regards the question of whether the term “resident” covers non-nationals who are not 
lawfully resident, which was raised by one government, it should be recalled that Article 
6 of the Migration for Employment Convention (Revised), 1949 (No. 97), which lays 
down the principle of equal treatment in respect of social security, inter alia, applies to 
immigrants who are lawfully within the country’s territory. This approach was upheld 
by the Conference in 1975, with the adoption of the Migrant Workers (Supplementary 
Provisions) Convention (No. 143). The Committee therefore considers that the term 
“resident” is intended by Conventions Nos. 102 and 128 to be read as including only 
those non-nationals who are lawfully resident in the country of immigration.40 

Hence, with reference to two other ILO Conventions, the Committee of Experts holds 
as a general rule that the term ‘resident’ in ILO Convention no. 102 only includes non-
nationals who are lawfully resident in the country of immigration.41 In my view, this 
reasoning is not persuasive. First of all, the Migration for Employment Convention does 
not require ‘lawful residence’, but applies to immigrants ‘lawfully in the territory’.42 As 
Chapter 5 shows, this is an important difference with regard to the position of asylum 
seekers, as their residence in the host state has not (yet) been positively authorized by 
the law, while their presence might, under certain circumstances, meet this test. Besides, 
and more importantly, the fact that another ILO Convention does contain a requirement 
as to the lawfulness of non-nationals’ presence is in my opinion not a valid argument 

39 See footnote 34 above. According to the Explanatory Report: ‘According to this Rule, the residence 
of a person may not depend upon granting or refusal of an official authorisation. If such an authorisa-
tion is disregarded the person concerned may be liable to certain legal consequences; nevertheless, his 
residence should be considered as being the place where he is actually resident’ (p. 19).  

40 Committee of Experts, General Survey 1989 Social Security Protection in Old-Age, para. 53. 
41 Also UK case law shows that with regard to eligibility for social security benefits, the word ‘lawfully’ 

could be implied into the requirement of ‘habitual residence’. See for example the speech of Baron-
ess Hale of Richmond in the case of Mark v. Mark, House of Lords 30 June 2005, [2005] UKHL 42, 
para. 36 and Lord Justice Ward in the case of R on the application of YA v. The Secretary of State 
for Health, Supreme Court of Judicature Court of Appeal (Civil Division) 30 March 2009, [2009] 
EWCA Civ 225. Under Netherlands law, immigration status is a relevant, but not a decisive factor 
for the establishment of ordinary residence (ingezeteneschap). See for example the judgment of the 
Supreme Court of 4 March 2011, LJN: BP6285. However, as from the entry into force of the Benefits 
Entitlement (Residence Status) Act in 1998, non-nationals with a weak or absent immigration status 
have been excluded from eligibility for all social security benefits, even though they would pass the 
ordinary residence test. See further Chapter 2.  

42 See section 6.3.3 below. 
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that such a requirement should be implied into Convention no. 102, which does not 
contain any reference to this term, which has a different, and more limited43, material 
scope and which might have different contracting parties.44 To the contrary, the fact that 
the requirement as to the lawfulness of the presence has been mentioned explicitly in 
Convention no. 97 indicates in my view that the requirement has deliberately not been 
used in conventions without an explicit reference to this requirement.45 The absence of 
any reference to the lawfulness of the residence in Convention no. 102 coupled with 
the general emphasis on the factual nature of the concept of ordinary residence means 
in my opinion that immigration status may be a relevant factor for the establishment of 
ordinary residence, but cannot be the decisive factor.46  

This means that asylum seekers are ‘ordinarily resident’ in the sense of Convention 
no. 102 and, accordingly, entitled to equal treatment with nationals regarding general 
contributory social insurance schemes if they are considered to be ‘ordinarily resident’ 
under the general test applied by domestic authorities. In applying this test, various 
circumstances can be relevant, but the precarious immigration status of asylum seekers, 
whose residence is not positively authorized by the law but generally not explicitly 
forbidden either, can in my opinion not be the decisive factor. Hence, domestic 
authorities should determine on the basis of individual circumstances whether asylum 
seekers are ordinarily resident on the territory. A general exclusion of asylum seekers 

43 See section 6.3.3  below. 
44 See for another opinion: Kapuy 2011, pp. 98-99, who argues that it makes sense that the Committee 

strives towards a consistent application of the ILO conventions in social security. According to Kapuy, 
to interpret the migrant workers conventions as excluding unlawfully residing aliens from equal treat-
ment in social security, while interpreting social security standard-setting conventions as including 
them would be contradictory guidance for State Parties to the conventions. 

45 Cf. Schoukens and Pieters 2004, p. 8 (‘but the least one can say is that the Convention makers seem 
to have opted for a neutral concept, and not for terms like “lawfully” or alike’ (with regard to ILO 
Convention no. 130)). 

46 Cf. Cholewinski 2005, p. 40 (It is submitted, however, that a broad interpretation of this concept [or-
dinary residence, CHS] is possible in that it is concerned merely with the factual situation of residence 
rather than with the question whether this residence is lawful). This interpretation finds support in 
national case law on the interpretation on the same term in domestic law. See for example the speech 
of Lord Scarman: ‘“Immigration status,” (…), means no more than the terms of a person’s leave to 
enter as stamped upon his passport. This may or may not be a guide to a person’s intention in establish-
ing a residence in this country: it certainly cannot be the decisive test’ (House of Lords 16 December 
1982 (R. v Barnet LBC Ex p. Shah (Nilish), 1983 WL 215787 (HL), [1983] 2 A.C. 309, [1983] 1 All 
E.R. 226, 81 L.G.R. 305, [1983] 2 W.L.R. 16, (1983) 133 N.L.J. 61, (1983) 127 S.J. 36). )). See also 
Ontario Superior Court of Justice 8 May 2000 (Jenkins v. Jenkins), 8 R.F.L. (5th) 96, [2000] O.J. No. 
1631: ‘Ordinary residence as viewed by the case law is a question of fact, not dependent on citizen-
ship, domicile or even immigration status’. Also the Netherlands Supreme Court is of the opinion that 
legal status cannot be the decisive factor for the ordinary residence test (ingezeteneschap, HR 4 March 
2011, LJN: BP6285). This outcome resembles the approach adopted by Martin. He argues that in 
establishing a claim to membership rights for aliens, more weight should be attached to de facto com-
munity ties that the alien might have established than to the fact whether the alien has legally crossed 
the border or not (Martin 2001, see further section 1.2).  
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from eligibility for general contributory social security schemes on the basis of their 
weak immigration status is therefore not in conformity with Convention no. 102. 

Summary
If asylum seekers are ‘ordinarily resident’ in the country, they are entitled to the same 
rights as nationals with regard to universal contributory social insurance schemes 
(social insurance schemes that protect residents) under ILO Convention no. 102. In this 
section is has been argued that in determining whether asylum seekers are ordinarily 
resident, their weak immigration status cannot be the decisive factor, despite a statement 
of the Committee of Experts to the contrary. This means that a general exclusion of 
asylum seekers from universal contributory social insurance schemes is in violation 
of ILO Convention no. 102. With regard to contributory social insurance schemes that 
protect employees, asylum seekers are entitled to the same rights as nationals if their 
country of nationality has accepted the obligations of the relevant part of Convention 
no. 102. Usually this is not the case. Moreover, this entitlement may be made subject 
to the existence of a bilateral or multilateral agreement providing for reciprocity. ILO 
Convention no. 102 does not entitle asylum seekers to equal treatment with nationals 
with regard to non-contributory schemes. 

6.3.3 Convention no. 97 on Migration for Employment (Revised)

This Convention was adopted in 1949 and is entirely devoted to the labour conditions 
of migrants for employment. It entered into force in 1952 and has been ratified by 49 
countries, ten of which are EU Member States.47

‘Migrant for employment’ is defined in Article 11 of the Convention as ‘a person 
who migrates from one country to another with a view to being employed otherwise 
than on his own account and includes any person regularly admitted as a migrant for 
employment’. The preparatory work of this Convention clearly shows that the entire 
convention only applies to migrants for employment.48 Refugees and asylum seekers 
do not generally migrate ‘with a view to being employed’ and are not generally 
admitted as ‘migrants for employment’. However, the Committee of Experts observes 
that during the discussion leading to the adoption of this Convention, it was pointed 
out that the provisions are intended to cover refugees and displaced persons, in so 

47 Ratifications are available at: http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C097 (11 May 2011). The 
convention has been ratified by the following EU Member States: Belgium, Cyprus, France, Germany, 
Italy, Netherlands, Portugal, Slovenia, Spain and the United Kingdom. 

48 International Labour Conference, 32nd session, record of proceedings, p. 285 and p. 582 of Appendix 
XIII. 
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far as they are workers employed outside their home country.49 This is confirmed by 
Article 11 of Annex II to the Convention, which deals with migrants for employment 
who are refugees or displaced persons.50 The terms ‘refugee’ and ‘displaced person’ 
are not defined in this convention, but were at the time of drafting already laid down 
and defined in the Constitution of the International Refugee Organization. Under 
this instrument, displaced persons and refugees were defined by designating certain 
categories of people, such as victims of the Nazi or fascist regimes, people deported by 
these regimes and Spanish Republicans.51 It can be assumed that the drafters had these 
categories of people in mind when discussing whether refugees and displaced persons 
should fall under the scope of the Convention. At this period of time, international 
refugee protection by the IRO was primarily aimed at resettlement. When it turned 
out that repatriation was not possible for the large majority of refugees in Europe, the 
IRO tried to resettle refugees, mainly as ‘manual labourers’ who could contribute to 
post-war reconstruction. In the words of Karatani, the IRO tried ‘like an international 
employment agency’ to match the skills of refugees to the needs of each receiving 
country.52 Hence, it makes sense that refugees were considered to be able to meet the 
definition of ‘migrant for employment’ and consequently, could fall under the personal 
scope of the Migration for Employment Convention. 

A more difficult question is whether, within the current legal framework and practice 
of refugee protection, asylum seekers are able to meet the definition of ‘migrant for 
employment’.53 Do asylum seekers migrate from one country to another ‘with a view to 
being employed otherwise than on their own account’ and are they ‘regularly admitted 
as a migrant for employment’? The phrase ‘regularly admitted’ seems to refer to legal 
entrance into the country.54 Asylum seekers who legally enter the country are generally 
not admitted ‘as a migrant for employment’ but in order to await the outcome of their 
asylum procedure. Arguably, however, if they are provided with a work permit or another 

49 Committee of Experts, General Survey 1999 Migrant Workers, para. 101. According to the Reporter 
of the Committee on migration for employment, ‘it was decided that the Convention should apply 
only to migrants for employment, including, of course, refugees and displaced persons migrating for 
employment, and not to migrants in general (International Labour Conference, 32nd session, record of 
proceedings, p. 285, emphasis CHS). 

50 Annex II only applies to migrants for employment who are recruited under Government-sponsored 
arrangements for group transfer. 

51 See Annex I, part I, section A and B of the Constitution of the International Refugee Organisation. See 
further Chapter 5. 

52 Karatani 2005, p. 530. 
53 International instruments have to be ‘interpreted and applied within the framework of the entire legal 

system prevailing at the time of the interpretation’ (International Court of Justice 21 June 1971, Legal 
Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, I.C.J. Reports 1971, p. 
16, para. 53). See further section 1.7. 

54 According to the Committee of Experts, the phrase ‘regularly admitted’ means that ‘individuals who 
have entered a country illegally are not covered by these provisions’ (Committee of Experts, General 
Survey 1999 Migrant Workers, para. 105). See also Kapuy 2011, pp. 76-77.



192

Between Sovereignty and Equality

kind of authorization to take up employment pending this procedure, and they have 
legally entered the country, they are regularly admitted as a migrant for employment.55 
As the subjective and personal purpose of someone to migrate to another country 
cannot be tested, the requirement of migrating ‘with a view to being employed’ should 
in my view be interpreted as requiring an objective link with the national labour market. 
Such a condition can, for example, be fulfilled if a person applies for employment 
authorization. Accordingly, in my view, asylum seekers meet the definition of ‘migrant 
for employment’ and consequently fall under the personal scope of the Convention 
if they have legally entered the country and have applied for and been provided with 
authorization to take up employment otherwise than on their own account.56 Arguably, 
asylum seekers who have initially legally entered the country as a temporary labour 
migrant and who, after the expiration of their residence and employment authorization 
apply for asylum and continue to work without authorization, meet the definition of 
‘migrant for employment’ as well. 

What kind of protection does this convention provide with regard to the equal treatment 
in social security schemes? Article 6(1) of the Convention reads:

Each Member for which this Convention is in force undertakes to apply, without 
discrimination in respect of nationality, race, religion or sex, to immigrants lawfully 
within its territory, treatment no less favourable than that which it applies to its own 
nationals in respect of the following matters:
(…)
(b) social security (that is to say, legal provision in respect of employment injury, 
maternity, sickness, invalidity, old age, death, unemployment and family responsibilities, 
and any other contingency which, according to national laws or regulations, is covered 
by a social security scheme), subject to the following limitations: 
(i) there may be appropriate arrangements for the maintenance of acquired rights and 
rights in course of acquisition; 
(ii) national laws or regulations of immigration countries may prescribe special 
arrangements concerning benefits or portions of benefits which are payable wholly 
out of public funds, and concerning allowances paid to persons who do not fulfil the 
contribution conditions prescribed for the award of a normal pension;

55 Kapuy argues that the requirement of regular admittance as laid down in the Convention only refers to 
authorization to enter the country and not to authorization to take up employment in the country. Ac-
cordingly, aliens who are admitted as a temporary labour migrant and who continue to work there after 
the expiration of their employment authorization still meet the definition of ‘migrant for employment’ 
(Kapuy 2011, p. 77). However, this situation should be distinguished from the situation of asylum 
seekers. In my view, asylum seekers are only regularly admitted as a migrant for employment if they 
are provided with employment authorisation, since they are generally only admitted into the country 
in order to await the outcome of their asylum procedure.    

56 Also Böhning and Dent seem to conclude that asylum seekers can fall under the personal scope of 
Convention no. 97 (Böhning 1991, p. 707 and Dent 1998, p. 27).
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Hence, only immigrants who are ‘lawfully within’ the territory are protected by 
this provision. Accordingly, next to the general requirement applicable to the whole 
Convention of lawful entrance into the country, Article 6 requires the presence of the 
alien to be lawful. This condition is fulfilled only if the alien does not violate any of 
the requirements imposed on him as a condition for entry, for example as regards the 
length of the presence on the territory or the possibilities to work. Whereas aliens who 
are regularly admitted as a migrant for employment and who continue to stay on the 
territory and to work after the expiration of their residence and work authorization 
still fall under the general scope of the Convention, they do no longer fall under the 
scope of Article 6. As this provision does not require immigrants to ‘reside lawfully’ 
in the country, asylum seekers might be able to meet this qualifying condition.57 In the 
context of the Refugee Convention, it has been argued that asylum seekers who have 
legally entered the country and who do not violate a condition imposed on them as a 
condition for entry should be considered to be ‘lawfully in’ the territory of the host 
state.58 Arguably, in the absence of indications pointing otherwise, this interpretation 
should also apply within the context of this Convention. Hence, asylum seekers who 
have legally entered the host state are provided with employment authorization and do 
not violate a condition imposed on them as a condition for their entry fall under the 
scope of Article 6.

In that case, contracting states should apply treatment no less favourable than that 
which they apply to their own nationals. The Committee of Experts observes that ‘[t]
he wording according to which the State must apply “treatment no less favourable than 
that which it applies to its own nationals” allows the application of treatment which, 
although not identical, would be equivalent in its effects to that enjoyed by nationals’.59 
This seems to be a valid assumption.

There is one important exception to the requirement to grant this ‘equivalent’ treatment 
to immigrants. Special arrangements may be prescribed by national laws or regulations 
concerning benefits or portions of benefits which are payable wholly out of public funds 

57 Also Hathaway calls this condition of the Migration for Employment Convention ‘a more relaxed 
standard’ than the requirement of ‘lawfully staying’ laid down in Article 24 of the Refugee Conven-
tion (on labour legislation and social security) (Hathaway 2005, p. 765, fn. 178). The Committee of 
Experts, however, does not seem to make a distinction between ‘lawfully in’ and ‘lawfully residing’, 
(CEACR: Individual Observation concerning Convention No. 97, Migration for Employment (Re-
vised), 1949 France (ratification: 1954) Published: 1996). This is not very surprising, as most migrants 
fulfil both conditions at the same time. Yet, with regard to asylum seekers, there is a relevant differ-
ence between these two conditions. 

58 See section 5.6. 
59 Committee of Experts, General Survey 1999 Migrant Workers, para. 371. 
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and concerning allowances paid to persons who do not fulfil the contribution conditions 
prescribed for the award of a normal pension.60

Article 6 of the Convention not only requires states to grant migrants for employment 
lawfully in the territory equivalent treatment as nationals, but it also requires granting 
this treatment ‘without discrimination in respect of nationality, race, religion or sex’. 
This somewhat ambiguous wording probably means that besides treating migrants as 
equivalent to nationals, as a minimum standard, states should not discriminate on the 
basis of nationality, race, religion or sex between different categories of migrants in 
granting more favourable conditions to certain kinds of migrants.61  

In comparison with Convention no. 102, it turns out that the scope of Convention 
no. 97 is wider in four respects. Firstly, while Convention no. 102 excludes from the 
requirement to grant non-nationals the same rights as nationals benefits which are 
payable wholly or mainly out of public funds, under Convention no. 97, only benefits 
payable wholly out of public funds are excluded. Secondly, migrants do not have to 
be ‘(ordinarily) resident’ in the country in order to be protected by Convention no. 97. 
Thirdly, a requirement of reciprocity, which is allowed under Convention no. 102 with 
regard to contributory employee schemes, is not allowed under Convention no. 97. 
Fourthly, Convention no. 97 also provides protection against discrimination between 
different categories of migrants on the basis of nationality, race, religion or sex, whereas 
the scope of Convention no. 102 is restricted to equal treatment of non-nationals with 
nationals. 

However, the scope of Convention no. 97 is also narrower than that of Convention 
no. 102, as Convention no. 97 pays more attention to considerations of national 
immigration policy. First of all, the Convention only applies to immigrants who have 

60 Such benefits will often be payable wholly out of public funds, as a result of which they are already 
excluded from the scope of the equal treatment provisions on the basis of the first condition laid down 
in Article 6(b)(ii). Cf. the provision of social assistance to people who are not entitled to a full pension 
in the Netherlands. However, Kapuy mentions the example of Belgium, where persons not qualifying 
for the family allowance benefit under the relevant social insurance scheme may qualify for the family 
allowance of last resort for indigent parents. Both benefits are paid out of the same social insurance 
fund, which is financed by employers’ contributions (Kapuy 2011, p. 81). 

61 Cf. the statement of the Indian member of the Permanent Migration Committee: ‘In drafting a Con-
vention and model agreement dealing with migration there were two principles to be embodied. First, 
that there should be no discrimination between migrants and nationals, and secondly, that there should 
be equality of treatment for the migrants of all States’ (Report XI(2) of the International Labour Of-
fice, adopted by the Permanent Migration Committee at its third session, January 1949, p. 138). The 
Mexican member, who proposed to include a provision on non-discrimination in a broader sense, 
stated: ‘the inclusion merely constituted a reaffirmation by the International Labour Organization of a 
principle already accepted by other international organisations, and that its rejection would represent a 
step backward from progress already made’ (pp. 154-155). In addition, he stated: Any consideration of 
the rights of the working man had particular force in relation to migrants, since those who immigrated 
either willingly or through force of circumstances deserved every protection’ (p. 140). 
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legally entered the country. Moreover, such immigrants should have legally entered 
the country ‘as a migrant for employment’ which in my opinion means that asylum 
seekers who are explicitly admitted into the country in order to await the outcome of 
the asylum procedure should have authorization to take up employment in order to fall 
under the personal scope of the Convention. Secondly, the entitlement to treatment 
no less favourable than applied to nationals in the field of social security only applies 
to immigrants ‘lawfully within’ the country. In addition to this more limited personal 
scope of Convention no. 97 as compared to Convention no. 102, the material scope 
of the former Convention is also narrower than the latter in two respects. First of all, 
special arrangements may be prescribed concerning allowances paid to persons who 
do not fulfil the contribution conditions prescribed for the award of a normal pension. 
Secondly, only ‘equivalent’ treatment has to be granted to non-nationals, instead of ‘the 
same rights’. 

With respect to the position of asylum seekers this means the following. Arguably, 
they fall under the personal scope of the Convention and are entitled to ‘equivalent’ 
treatment as nationals with regard to social insurance schemes if they are lawfully 
admitted to the country, are authorized to take up employment there and do not violate 
one of the conditions imposed on them as a condition for lawful entry. This entitlement 
to equivalent treatment, however, does not apply to benefits that are payable wholly 
out of public funds and with regard to benefits paid to persons who do not fulfil the 
contribution conditions prescribed for the award of a normal pension.

6.3.4 Convention no. 118 on Equality of Treatment (Social Security)

Convention no. 118 on Equality of Treatment (Social Security) of 1962 is entirely 
devoted to equal treatment of nationals and non-nationals in the field of social security, 
which makes it a very relevant convention for the purpose of this chapter. This 
Convention entered into force in 1964 and has been ratified by 37 states, seven of which 
are EU Member States.62 

The most important obligation for states has been laid down in Article 3(1) of this 
Convention, which reads:

Each Member for which this Convention is in force shall grant within its territory to 
the nationals of any other Member for which the Convention is in force equality of 
treatment under its legislation with its own nationals, both as regards coverage and as 

62 Ratifications are available at: http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C118 (24 May 2011). The 
Convention has been ratified by the following EU Member States: Denmark, Finland, France, Ger-
many, Ireland, Italy and Sweden. The Netherlands had initially ratified the Convention as well, but 
denounced it in 2004. 
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regards the right to benefits, in respect of every branch of social security for which it 
has accepted the obligations of the Convention. 

This obligation to grant equality of treatment to non-nationals laid down in this 
convention is subject to a number of qualifications and exceptions.

First of all, a contracting state may choose the branch of social security for which it 
accepts the obligations of this Convention.63 The branches of social security in respect 
of which a contracting state may accept the obligations of the Convention are laid down 
in Article 2(1) of the Convention and include:
a. medical care; 
b. sickness benefit; 
c. maternity benefit; 
d. invalidity benefit; 
e. old-age benefit; 
f. survivors’ benefit; 
g. employment injury benefit; 
h. unemployment benefit; and 
i. family benefit.

Special schemes for civil servants or war victims and, more importantly for the purpose 
of this chapter, public assistance schemes are explicitly excluded from the scope of this 
Convention.64 

Contracting states therefore only have to grant equality of treatment to non-nationals 
with respect to the branches of social security that it has accepted. Of the EU Member 
States that have ratified Convention no. 118, all seven states have accepted the 
obligations of this convention for the branches of medical care, sickness benefit and 
employment injury benefit. The branch of unemployment benefit has been accepted by 
five states; maternity benefits by four states, family benefits by three states, invalidity 

63 A member state can only accept the obligations of the Convention in respect of one or more branches 
of social security for which it has in effective operation legislation covering its own nationals within 
its own territory (Article 2(1) of the Convention). This requirement was included in order to ensure 
the effective reciprocity between the nationals of Member States ratifying the Convention (Commit-
tee of Experts, General Survey of the Reports relating to the Equality of Treatment (Social Security) 
Convention 1962 (no. 118), p. 10). 

64 Article 10(2) of the Convention. According to the Committee of Experts, ‘[t]he term “public as-
sistance” has not been defined in the Convention, since it was recognised during the preparatory 
discussion that it would be difficult to do so in a clear manner generally acceptable in an international 
instrument, by reason of the diversity of the conceptions which it covers in different member States’ 
(Committee of Experts, General Survey of the Reports relating to the Equality of Treatment (Social 
Security) Convention 1962 (no. 118), pp. 11-12). 
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and survivor’s benefits by two states and the branch of old-age benefit by only one state 
(Italy).65 

Secondly, the requirement to provide equality of treatment to non-nationals is dependent 
on reciprocity. Contracting states are only under an obligation to provide equality of 
treatment to nationals of any other contracting state for which the Convention is in 
force.66 However, Article 10(1) of the Convention stipulates that the provisions of this 
Convention apply to refugees and stateless persons without any condition of reciprocity. 
This means that member states to this Convention should grant all refugees in their 
territory equality of treatment with their own nationals in respect of every branch 
of social security for which they have accepted the obligations of the Convention. 
According to Article 1(g) of the Convention, the term ‘refugee’ has the meaning 
assigned to it in Article 1 of the Convention relating to the Status of Refugees of 28 
July 1951. As has been mentioned in Chapter 5, the definition of refugee laid down in 
the 1951 Refugee Convention contains a temporal and geographic restriction; the scope 
of the Convention is restricted to persons who have fled their country as a result of 

65 International Labour Conference, 90th session 2002, Lists of Ratifications by Convention and by 
Country (as of 31 December 2001), Report III, part 2, available at: http://www.ilo.org/public/english/
standards/relm/ilc/ilc90/pdf/rep-iii-2.pdf.  

66 ‘The purpose of a condition of reciprocity is to safeguard a balance in the obligations, so as to encour-
age States to ratify the instrument’ (Committee of Experts, General Survey of the Reports relating 
to the Equality of Treatment (Social Security) Convention 1962 (no. 118), p. 20). The obligation to 
grant equality of treatment applies irrespective of the branches for which those other member states 
have accepted the obligations under the Convention. This ‘global reciprocity’ formula (instead of 
‘branch-by-branch reciprocity’) has been adopted to avoid placing at a disadvantage the nationals 
of states where social security is little developed, as a consequence of which no legislation exists ‘in 
effective operation’ for all branches of social security (Committee of Experts, General Survey of the 
Reports relating to the Equality of Treatment (Social Security) Convention 1962 (no. 118), p. 20). Ac-
cordingly, contracting states should grant equality of treatment for every branch for which they have 
accepted the obligations of the Convention to nationals of any other contracting state that has accepted 
the obligations under the Convention for one or more of the branches of social security. There is one 
exception to this requirement of ‘global reciprocity’. Article 3(3) of the Convention contains a ‘retor-
tion clause’. It provides that contracting states are not required to grant equality of treatment in respect 
of the benefits of a specified branch of social security, to the nationals of another Member which has 
legislation relating to that branch but does not grant equality of treatment in respect thereof to the 
nationals of the first contracting state. Hence, according to the general rule of ‘global reciprocity’, 
contracting state (A) should grant equality of treatment to nationals of contracting state (B) for which 
this convention is in force, even if member state (B) did not accept the obligations for the specific 
branch in question. However, according to the ‘retortion clause’, if contracting state (B) does have 
legislation in effective operation for the branch in question (and therefore could have accepted the 
obligations under the Convention for this branch) contracting state (A) does not have to grant equality 
of treatment to the nationals of contracting state (B) if member state (B) does not grant equality of 
treatment to the nationals of contracting state (A). ‘It was agreed to provide for this retortion clause 
as part of the compromise between the advocates of “equality of treatment without any condition of 
reciprocity” and the advocates of “equality of treatment with a condition of reciprocity branch by 
branch”; the final decision was in favour of global reciprocity accompanied by this power of retortion’ 
(Committee of Experts, General Survey of the Reports relating to the Equality of Treatment (Social 
Security) Convention 1962 (no. 118), p. 25, fn. 11).
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‘events occurring before 1 January 1951’ and contracting states may choose to restrict 
the Convention to refugees from Europe. Both limitations have been removed by the 
Protocol relating to the status of refugees, which entered into force in 1967 (hence after 
the coming into force of ILO Convention no. 118). However, since conventions have to 
be ‘interpreted and applied within the framework of the entire legal system prevailing 
at the time of the interpretation’, the definition of ‘refugee’ in ILO Convention no. 118 
should in my opinion be interpreted as not containing the temporal and geographical 
limitation. Within the current legal framework, the temporal and geographic limitations 
to the refugee definition hardly exist, since almost all contracting states to the 1951 
Refugee Convention have ratified the 1967 Refugee Protocol as well.67 In addition, to 
interpret the definition of refugee in ILO Convention no. 118 otherwise would make the 
provision (almost) meaningless. 

As has been argued in Chapter 5, since asylum seekers may meet the definition of 
refugee as laid down in the 1951 Refugee Convention (as amended by the 1967 
Refugee Protocol) and, consequently, may be entitled to equality of treatment under 
ILO Convention no. 118 as from the moment they arrive in the host state, they have 
to be treated as refugees pending the determination of their status. Otherwise, states 
run the risk of acting in violation of the Convention by withholding important rights 
from refugees. Accordingly, (most) asylum seekers are entitled to equal treatment with 
nationals, both with respect to coverage and as regards the right to benefits for every 
branch of social security for which the host state has accepted the obligations of the 
Convention.68

A third important exception to the obligation to grant equality of treatment to non-
nationals has been laid down in Article 4 of the Convention. This article concerns the 
question whether it is allowed to set residence conditions that apply to non-nationals 
alone. The general rule is that equality of treatment should be granted without any 
condition of residence. In other words, in general it is not allowed to require for 
non-nationals a certain period of residence in the country in order to be eligible for 

67 Besides, most State Parties to ILO Convention no. 118 have ratified the 1967 Refugee Protocol. Of 
the 37 Contracting States to ILO Convention no. 118, only nine of them have not ratified the 1967 
Refugee Protocol (Bangladesh, Barbados, India, Iraq, Jordan, Libyan Arab Jamahiriya, Madagascar, 
Pakistan, and Syrian Arab Republic). These states did not, however, ratify the 1951 Refugee Conven-
tion either.

68 ‘Most asylum seekers’, because there is the (theoretical) possibility that an asylum seeker explicitly 
declares not to be a refugee in the sense of the Refugee Convention, but invokes the protection of 
another non-refoulement prohibition, such as Article 3 ECHR.  
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a benefit if such requirements do not apply to nationals as well.69 However, contrary 
to this general rule, residence conditions may be applied to non-nationals alone with 
respect to maternity benefit, invalidity benefit, old-age benefit, survivors’ benefit and 
unemployment benefit if the grant of these benefits does not depend either on direct 
financial participation by the persons protected or their employer or on a qualifying 
period of occupational activity (i.e., if it concerns non-contributory benefits70). In that 
case, the required period of residence on the territory may not exceed:
(a) six months immediately preceding the filing of claim, for grant of maternity benefit 
and unemployment benefit; 
(b) five consecutive years immediately preceding the filing of claim, for grant of 
invalidity benefit, or immediately preceding death, for grant of survivors’ benefit; 
(c) ten years after the age of 18, which may include five consecutive years immediately 
preceding the filing of claim, for grant of old-age benefit.

With regard to all contributory benefits and with regard to non-contributory benefits 
provided in the branches of medical care, sickness benefits, employment injury benefits 
and family benefits, the general rule applies, which means that no residence conditions 
may be applied to non-nationals alone. 

The term ‘residence’ is defined in Article 1(e) as meaning ordinary residence. As has 
been argued above in section 6.3.2, this requirement generally means the establishment 
of durable ties between the individual and the state concerned. Accordingly, for the 
specific branches of social security listed above, contracting states to Convention no. 
118 may require non-nationals to be ‘ordinarily resident’ in their territory for a (limited) 
amount of time in order to be eligible for non-contributory social security schemes. It 
has been argued above that asylum seekers may, under certain circumstances, meet the 
ordinary resident requirement. 

In brief, what does this mean for the position of asylum seekers under this Convention? 
Contracting states to this convention are obligated to grant them equality of treatment 

69 Cf. Committee of Experts: ‘[t]his does not mean, however, that benefits must in all cases be accorded 
to non-nationals without any condition of place of residence, but that equality of treatment of nationals 
and non-nationals must not be limited by a condition of residence imposed on non-nationals alone’ 
(Committee of Experts, General Survey of the Reports relating to the Equality of Treatment (Social 
Security) Convention 1962 (no. 118), p. 22 (emphasis in original). However, Article 4(1) does contain 
a similar ‘retortion clause’ as laid down in Article 3(3). Article 4(1) provides that ‘equality of treat-
ment in respect of the benefits of a specified branch of social security may be made conditional on 
residence in the case of nationals of any Member the legislation of which makes the grant of benefits 
under that branch conditional on residence on its territory’. Nevertheless, since refugees are entitled 
to equality of treatment without any condition of reciprocity, these retortion clauses arguably do not 
apply to them.   

70 The Committee of Experts notes that during the drafting process of the Convention, these benefits 
were referred to as ‘non-contributory benefits’ (Committee of Experts, General Survey of the Reports 
relating to the Equality of Treatment (Social Security) Convention 1962 (no. 118), p.6). 
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with their own nationals as regards every branch of social security for which they 
have accepted the obligations of this convention. This obligation to grant equality of 
treatment does not in general allow for exceptions as regards non-contributory benefits, 
which is an important difference with respect to Conventions nos. 102 and 97, discussed 
above. The only exception allowed for under this convention to the general rule of 
equality of treatment concerns the application of (ordinary) residence conditions to 
non-contributory benefits in a specific number of branches of social security. Complete 
exclusion of asylum seekers from contributory or non-contributory social security 
schemes for which the host state has accepted the obligations of this convention would 
therefore be in violation of this convention.   

However, according to the Committee of Experts, ‘it should be borne in mind that the 
principle of equality of treatment implies the abolition of discrimination based on a 
person’s nationality. Consequently, a requirement of lawful residence in the country 
or of lawful authorisation to be in employment does not appear to be contrary to this 
principle; where such conditions are imposed the difference in treatment does not 
appear to be motivated by the alien status of the persons concerned but rather by their 
legal position under regulations governing entry into and residence in the country, or 
access to employment’. This is an important statement, since this would mean that the 
exclusion of asylum seekers from social security schemes based on their legal status or 
on the absence of authorization to work would not be in violation of the Convention.

As I have argued in section 4.5, there are sound reasons to treat exclusion from social 
security schemes on the basis of legal status or absence of employment authorization 
as distinctions directly based on nationality. Since such rules make eligibility for social 
security benefits conditional for all non-nationals, whereas nationals do fulfil the 
conditions ipso facto, such rules do provide for unequal treatment of non-nationals with 
nationals. In addition, the absence of any reference to requirements of lawful entrance, 
presence, residence or employment in the text of Convention no. 118, whereas other 
ILO Conventions, such as Convention no. 97, do contain such requirements explicitly, 
forms, as I have also argued above regarding Convention no. 102, a strong indication 
that contracting states to Convention no. 118 are obliged to grant equality of treatment to 
non-nationals irrespective of their legal status or authorization to take up employment. 

Hence, in my view, asylum seekers who find themselves on the territory of one of 
the contracting states to Convention no. 118 are entitled to all contributory social 
security benefits as well as to non-contributory benefits provided in the branches of 
medical care, sickness benefits, employment injury benefits and family benefits without 
having to fulfil a qualifying condition. Asylum seekers should therefore be eligible 
for these benefits on the same conditions as nationals. This means that they do have 
to fulfil requirement as to (ordinary) residence or qualifying periods of residence or 
employment, but only if these conditions also apply to nationals.   
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6.3.5 Summary

This section shows that a number of different ILO conventions contain provisions on 
equality of treatment of non-nationals with nationals in the field of social security. 

The obligation laid down in these conventions to provide equality of treatment to non-
nationals does not, however, apply to social assistance schemes. Accordingly, asylum 
seekers cannot derive a right to equal treatment with nationals with regard to these 
schemes, the benefits of which they especially need. Another important exception laid 
down in these conventions concerns non-contributory schemes. With regard to this 
kind of social security scheme, special rules may generally be laid down in national 
legislation, for example as regards qualifying periods of residence on the territory. 

With regard to contributory social security schemes, the ILO conventions discussed 
above do provide asylum seekers under certain circumstances with the right to equal 
treatment with nationals. Convention no. 118 seems to provide asylum seekers with the 
most far-reaching protection. Under this Convention, contracting states are obligated to 
grant them equality of treatment with their own nationals with respect to every branch of 
social security for which they have accepted the obligations of this convention, without 
any further qualifying condition. According to the Committee of Experts, a requirement 
of lawful residence in the country or of lawful authorization to be in employment does 
not appear to be contrary to this Convention. However, it has been argued above that 
this reasoning is not persuasive.

Under Conventions nos. 102 and 97, which both have more ratifications than Convention 
no. 118, asylum seekers have to fulfil a qualifying condition in order to be entitled to 
equal treatment with nationals as regards contributory social security benefits. Under 
Convention no. 102, this condition is ‘ordinarily residence’ with regard to contributory 
schemes that protect residents. As this criterion is of a factual nature, asylum seekers 
are able to meet this criterion under certain individual circumstances. This means that 
the general exclusion of asylum seekers based on their immigration status from such 
schemes is not permitted by Convention no. 102. With respect to employee contributory 
schemes, the protection offered to asylum seekers by Convention no. 102 is rather 
limited, as the right to equal treatment is conditional upon reciprocity, which may be 
made subject to the existence of a bilateral or multilateral agreement providing for 
this reciprocity. As regards Convention no. 97, asylum seekers arguably fall under the 
personal scope of the Convention and are entitled to ‘equivalent’ treatment as nationals 
with regard to contributory social security schemes if they are lawfully admitted to 
the country, are authorized to take up employment there and do not violate one of the 
conditions imposed on them as a condition for lawful entry. As the ILO conventions 
specifically lay down certain exceptions to the requirement of equal treatment (for 
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example with regard to non-contributory benefits), it can be argued that, as opposed to 
the opinion of the Committee of Experts, other exceptions are not allowed. 

Hence, in particular with respect to contributory social security schemes, the ILO 
Conventions do provide asylum seekers with a (conditional) right to equal treatment 
with nationals. Nevertheless, it is important to keep in mind that it is generally accepted 
that aliens may be subjected to conditions regarding the duration of their residence 
or employment in the country (‘qualifying periods’), as long as these conditions also 
apply to nationals. Consequently, if asylum seekers are entitled to the same rights 
as nationals, this does not necessarily mean that they are immediately entitled to the 
granting of benefits once a social risk arises.

6.4 Relevant Council of Europe Conventions

6.4.1 Introduction

This section will discuss provisions on equal treatment between nationals and non-
nationals laid down in social security conventions that have been adopted within the 
framework of the Council of Europe. The Council of Europe was founded on 5 May 
1949 by ten European states.71 The aim of the Council of Europe is to achieve a greater 
unity between its members for the purpose of safeguarding and realizing the ideals and 
principles which are their common heritage and facilitating their economic and social 
progress.72 The Council of Europe has its seat in Strasbourg and performs its task 
through two organs: the Parliamentary Assembly and the Committee of Ministers.73 
Nowadays, the Council of Europe has 47 Member States and thus includes practically 
all European countries. 

Since its foundation, the Council of Europe has played an important role in establishing 
social security minimum standards in Europe and developing social security co-
ordination between its Member States. The first initiative of the Council of Europe 
concerning equal treatment of non-nationals in the field of social security dates back to 
1949, when the Consultative Assembly (now the Parliamentary Assembly) adopted at 
its first session a Recommendation on the role of the Council of Europe in the field of 
social security, in particular on the possibility of guaranteeing foreign workers the same 
social rights as nationals.74

71 Belgium, Denmark, France, Ireland, Italy, Luxembourg, the Netherlands, Norway, Sweden and the 
United Kingdom. 

72 Article 1(a) of the Statute of the Council of Europe. 
73 Article 10 and 11 of the Statute of the Council of Europe. 
74 Cited in Nickless and Siedl 2004, p. 22. 
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This section will discuss Council of Europe Conventions that contain provisions on 
equal treatment between nationals and non-nationals in the field of social security. 
Section 6.4.2 will examine the European Interim Agreements on Social Security and 
the  European Convention on Social Security. Section 6.4.3 will discuss the European 
Convention on Social and Medical Assistance. Since the European Code of Social 
Security does not contain a provision on equal treatment,75 this instrument will not 
be discussed in this section. Although the European Convention on the Legal Status of 
Migrant Workers does contain provisions on equal treatment as regards social security 
and social and medical assistance, this convention will not be discussed in this section 
either. The reason for this is that this convention only applies to nationals of other 
contracting parties76 and is therefore of no, or only very little, relevance for asylum 
seekers.77 Nickless and Siedl note that in order to get a full picture of social security 
co-ordination law within the Council of Europe, it is necessary to include some articles 
of the European Social Charter in the analysis, since these articles in fact concern 
social security co-ordination law. I agree with this observation. Nevertheless, since 
the European Social Charter is generally considered to be the social counterpart to the 
European Convention of Human Rights, and since the supervisory mechanism of this 
treaty bears some resemblance to the European Convention on Human Rights, this 
convention will be examined in the next chapter.78 

75 Article 73 merely provides that the contracting parties shall endeavour to conclude a special instru-
ment governing questions relating to social security for foreigners and migrants, particularly with 
regard to equality of treatment with their own nationals and to the maintenance of acquired rights and 
rights in course of acquisition. 

76 Article 1 of this Convention defines the term ‘migrant worker’ as ‘a national of a Contracting Party 
who has been authorised by another Contracting Party to reside in its territory in order to take up paid 
employment’. 

77 The Convention has been ratified by 11 countries, of which six are EU Member States. Non-EU Mem-
ber States that have ratified the Convention are: Albania, Moldova, Norway, Turkey and Ukraine, See 
http://conventions.coe.int/treaty/Commun/ChercheSig.asp?NT=093&CM=0&DF=&CL=ENG. Of 
these countries, only Turkey is found in the list of countries from which the highest number of asylum 
seekers applying for asylum in Europe in 2010 originated (in 2010, 6335 asylum applications from 
Turkish nationals were registered in Europe, source: Eurostat). Arguably, asylum seekers from Turkey 
do not, however, fulfil the definition of ‘migrant worker’ as they have not (yet) been authorized to 
reside in the territory. Hence, even for asylum seekers who are nationals of a contracting party, this 
Convention seems to be of no relevance. 

78 Cf. a 1998 report of the Committee of Ministers responsible for social security of the Council of Eu-
rope: ‘In the Social Charter, the rights covered by Articles 12 and 13 [on social security and social and 
medical assistance, CHS] are raised to the status of fundamental rights’ (7th Conference of European 
Ministers responsible for social security, Valletta, 13-14 May 1998, Work of the Council of Europe in 
the social security field, Strasbourg 1998, p. 34). 
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6.4.2 European Interim Agreements on Social Security and the European 
Convention on Social Security 

The European Interim Agreement on Social Security Schemes relating to Old Age, 
Invalidity and Survivors and the European Interim Agreement on Social Security 
other than Schemes for Old Age, Invalidity and Survivors entered into force on 1 July 
1954. Both conventions have been ratified by (the same) 21 states, 18 of which are EU 
Member States.79 

The reason for developing two separate agreements was that the expectation was that 
some states would only be prepared to accept coordination provisions in relation to 
short-term benefits, such as sickness or unemployment benefits, but not to long-term 
benefits. However, in practice there are no states that have ratified only one of these 
two agreements.80 Both agreements were originally merely intended as provisional 
instruments, ‘pending the conclusion of a general convention based on a network of 
bilateral agreements’.81 This general convention, the European Convention on Social 
Security, was eventually opened for signature in December 1972 and entered into force 
on 1 March 1979. However, despite the entry into force of this general convention, 
the Interim Agreements remain in force for the contracting parties that have not (yet) 
ratified the European Convention on Social Security. In addition, states may still choose 
to ratify one or both of the Interim Agreements rather than the European Convention 
on Social Security.82 According to the Explanatory report to the Interim Agreements, 
‘accessions to the Council of Europe of European States which are not members of 
the European Union (primarily the countries of central and eastern Europe) have 
revived interest in the interim agreements amongst these countries and have given 
them renewed relevance’.83 While both Interim Agreements have been ratified by 21 
states, the European Convention on Social Security has been ratified by only eight 
states, seven of which are EU Member States.84 This section will therefore pay the 
most attention to the two Interim Agreements. 

79 The conventions have been ratified by the following EU Member States: Belgium; Cyprus; Czech 
Republic; Denmark; Estonia; France; Germany; Greece; Ireland; Italy; Latvia; Lithuania; Luxem-
bourg; the Netherlands; Portugal; Spain; Sweden and the United Kingdom. Ratifications are available 
at: http://conventions.coe.int/treaty/Commun/QueVoulezVous.asp?NT=012&CM=0&CL=ENG and 
http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=013&CM=1&CL=ENG. 

80 Nickless and Siedl 2004, p. 21. 
81 See the preamble to both agreements. 
82 Nickless and Siedl 2004, p. 22. 
83 Para. 12. 
84 The convention has been ratified by the following EU Member States: Austria, Belgium, Italy, Lux-

embourg, the Netherlands, Portugal and Spain (see: http://conventions.coe.int/Treaty/Commun/
ChercheSig.asp?NT=078&CM=1&DF=&CL=ENG. Hence, Austria is the only state that has not rati-
fied the interim agreements as well.  
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As the titles of the agreements suggest, the material scope of the two Interim Agreements 
differs. The European Interim Agreement on Social Security Schemes relating to Old 
Age, Invalidity and Survivors applies to social security laws and regulations which 
relate to: 
a. benefits in respect of old age; 
b. benefits in respect of invalidity, other than those awarded under an employment 

injury scheme; 
c.  benefits payable to survivors, other than death grants or benefits awarded under an 

employment injury scheme.85

The European Interim Agreement on Social Security other than Schemes for Old Age, 
Invalidity and Survivors applies to all social security laws and regulations which relate 
to:
a. sickness, maternity and death (death grants), including medical benefits insofar as 

they are not
 subject to a needs test;
b. employment injury;
c. unemployment;
d. family allowances.86 

Thus, together they have the same material scope as ILO Convention no. 102.87 Both 
agreements expressly include schemes of contributory and non-contributory benefits 
and expressly exclude public assistance, special schemes for civil servants and benefits 
paid in respect of war injuries or injuries due to foreign occupation.88 The Interim 
Agreements have an annex which contains an exhaustive list of all the national 
schemes to which the agreements apply. The contracting parties are obliged to notify 
the Secretary General of the Council of Europe of every new law or regulation of 
a type not included in this annex. Such notifications have to be made within three 
months of the date of publication of the new law or regulation.89 At the time of making 
such notifications, the contracting parties may make a reservation in respect of the 
application of the agreement to any law, regulation or agreement which is referred to 
in such notification.90

Each agreement gives, within its own field of application, effect to two main principles. 
The first main principle is equal treatment in each contracting party, with respect to the 

85 Article 1(1) of the European Interim Agreement on Social Security Schemes relating to Old Age, 
Invalidity and Survivors.

86 Article 1(1) of the European Interim Agreement on Social Security other than Schemes for Old Age, 
Invalidity and Survivors. 

87 See section 6.3.2.
88 Articles 1(2) of both Agreements. 
89 Article 7(2) of both Agreements. 
90 Article 9(2) of both Agreements. 
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laws and regulations on social security, between its own nationals and the nationals of 
other contracting parties. The second main principle of the agreements is to extend to 
nationals of all contracting parties the advantages derived from bilateral or multilateral 
conventions on social security concluded between two or more contracting parties.91 
For the purpose of this chapter, the first principle is the most important one. This 
principle has been laid down in Article 2(1) of the two agreements. The first sentence 
of this article reads: 

Subject to the provisions of Article 9, a national of any one of the Contracting Parties 
shall be entitled to receive the benefits of the laws and regulations of any other of the 
Contracting Parties under the same conditions as if he were a national of the latter.

Hence, in order to be entitled to equal treatment, a person has to be a national of any 
one of the contracting parties. However, the two agreements have been supplemented 
by protocols extending the scope of the agreements to refugees. Both protocols are 
exactly the same and entered into force in October 1954. All States Parties to the 
Interim Agreements have ratified the Protocols as well. On the basis of Article 2 of both 
protocols, the provisions of the agreements apply to refugees under the same conditions 
as they apply to the nationals of the contracting parties thereto.92 Article 1 of the two 
protocols stipulates that the term ‘refugee’ has the meaning ascribed to it in Article 1 of 
the 1951 Convention relating to the Status of Refugees. Hence, for the same reasons as 
set out above with regard to ILO Convention no. 118 (see section 6.3.4), on the basis of 
this protocol asylum seekers are entitled to equal treatment with regard to contributory 
and non-contributory social security benefits under the Interim Agreements.   

The right of equal treatment as laid down in the Interim Agreements is, however, not 
absolute. The Agreements allow contracting parties to make the right to equal treatment 
conditional upon the requirement of ‘residence’, ‘ordinary residence’ or the completion 
of minimum periods of residence. The possibility of setting these conditions varies 
between the two Agreements, between the different social risks covered and between 
contributory and non-contributory schemes. With regard to contributory and non-
contributory benefits in respect of employment injury, contributory benefits in respect 
of old age and contributory benefits payable to survivors, equal treatment applies to 

91 Article 3 of both Agreements. The Interim Agreements do not contain rules on the maintenance of ac-
quired rights, on the determination of the applicable legislation or on the export of benefits, but if such 
rules have been agreed on in other bilateral or multilateral social security conventions by two or more 
contracting parties, they also apply to the nationals of other contracting parties. According to Nickless 
and Siedl, ‘[t]he beauty of the Interim Agreements is that they avoid the complexity of developing 
rules for establishing all four basic principles of international social security co-ordination and instead 
rely upon existing mechanisms to ensure that an increased number of migrants receive the protection 
of these basic principles’ (Nickless and Siedl 2004, p. 24). 

92 Provided that Article 3 of the Agreements applies to refugees only in cases where the contracting par-
ties to the agreements to which that article refers have ratified the Protocol or acceded thereto.
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all persons who are resident in the territory of any one of the contracting parties. With 
regard to the other benefits, persons are only entitled to equal treatment if they are (and 
continue to be) ‘ordinarily resident’ in the territory of the contracting party of which 
they claim the benefit.93 In addition to this requirement of being ordinarily resident, 
the right to equal treatment with regard to benefits provided under a non-contributory 
scheme, other than benefits for employment injuries, is conditional on the completion 
of minimum periods of residence.94 

Hence, asylum seekers who are ‘resident’ in a contracting state are entitled to equal 
treatment with regard to contributory and non-contributory employment injury benefits, 
contributory old-age benefits and contributory survivors benefits. This raises the question 
under which circumstances asylum seekers are (simply) resident in the host state. In the 
context of the 1951 Refugee Convention, it has been argued that asylum seekers who 
are simply present in the host state for a relevant period of time, arguably three months, 
should be considered to ‘reside’ there (see section 5.7). Arguably, the same test applies 
in the context of international social security law, since both systems of law concern the 
provision of (non-immigration-related) rights to non-nationals. Also, the Explanatory 
Report to Resolution no. 72 of the Committee of Ministers of the Council of Europe 
convincingly argues that the term ‘residence’ suggests more than mere presence and 
notes that in almost all European countries it implies a stay of a certain length of 
time. The difference between habitual or ordinary residence and simple residence  is, 
according to this report, that the former ‘qualified form of residence’, requires a more 
stable territorial link than the latter simple form of residence.95 Since the condition 
‘resident’ coexists in these conventions with the term ‘ordinarily resident’, the former 
condition should indeed be fulfilled more easily. Accordingly, asylum seekers who dwell 

93 See Article 2(1) of both Agreements. Only with regard to invalidity benefits is it not necessary that the 
person concerned continues to be ‘ordinarily resident’ in the territory of the contracting party of which 
he claims the benefit; he merely has to show that he had become ordinarily resident there before the 
first medical certification of the sickness responsible for the invalidity (Article 2(1)(a) of the Interim 
Agreement on Social Security Schemes relating to Old Age, Invalidity and Survivors). With regard 
to benefits claimed in respect of sickness, maternity or unemployment, persons have to continue to be 
ordinary resident in the country in which they claim the benefits and they have to show that they had 
become ordinarily resident before the first medical certification of the sickness, the presumed date of 
conception or the beginning of the unemployment (Article 2(1)(c) of the Interim Agreement on Social 
Security other than  Schemes for Old Age, Invalidity and Survivors). 

94 With regard to non-contributory old-age, survivors and invalidity benefits, equal treatment only ap-
plies to persons who have been resident in the territory for a period in the aggregate of not less than 
fifteen years after the age of twenty and have been ordinarily resident without interruption in that ter-
ritory for at least five years immediately preceding the claim for benefit (Article 2(1)(b) of the Interim 
Agreement on Social Security Schemes relating to Old Age, Invalidity and Survivors). With regard 
to the other (short-term) non-contributory benefits, equal treatment only applies to persons who have 
been resident in the territory for six months (Article 2(1)(d) of the Interim Agreement on Social Security 
other than  Schemes for Old Age, Invalidity and Survivors). 

95 Explanatory Report to Resolution no. 72 on the Standardisation of the legal concepts of “Domicile” 
and of “Residence”, pp. 19-21, see footnote 34 above. 
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in the host state for a certain period of time are ‘resident’ in that state and hence entitled 
to equal treatment with nationals with regard to contributory and non-contributory 
employment injury benefits, contributory old-age benefits and contributory survivors 
benefits.96 With respect to the period of time necessary to establish residence in the 
country some important clues can be found in the European Convention on Social and 
Medical Assistance, which was drawn up and signed at the same time as the European 
Interim Agreements on Social Security. This convention inter alia provides safeguards 
against repatriation for aliens who are lawfully resident in one of the contracting parties 
for at least five years (see further section 6.4.3 below). According to Article 13 of this 
Convention, periods of absence of less than three months generally do not interrupt the 
continuity of residence, whereas periods of absence of six months or more do interrupt 
the continuity of residence. Arguably, a contrario this might imply that presence that 
lasts more than three months may, and presence that lasts more than six months in any 
case does establish residence. In addition, as has been argued in section 5.7, the period 
of time during which aliens are generally allowed to stay in the country on a tourist 
visa could be an indication for the period of time necessary for establishing a residence 
in the country concerned. Alternatively, the rules for registration in the population 
registers might be an indication for this.97 Arguably, asylum seekers who apply for 
asylum at the border and are detained pending a decision on their admission into the 
country do not establish a residence in the country pending this procedure, independent 
of the length of this procedure.   

Asylum seekers who are (and continue to be) ‘ordinary resident’ in a contracting party 
are entitled to equal treatment with regard to all other long-term and short-term social 
security benefits. As I have argued in section 6.3.2, the question whether asylum seekers 
are ordinarily resident in the host state is dependent on their individual circumstances 
and the ordinarily resident test that applies under the specific social security scheme. In 
order to be ‘ordinarily resident’ in a country, the establishment of durable ties between 
the asylum seeker and the host state should be shown. Whereas their generally weak 
immigration status can be a relevant factor in this regard, in my view it may not be the 
decisive factor. Accordingly, asylum seekers are, under certain circumstances, able to 
meet this criterion of ordinary residence and hence entitled to equal treatment with 
regard to the other social security benefits. With regard to non-contributory social 
security benefits, asylum seekers are, however, only entitled to equal treatment if they 
have fulfilled certain minimum periods of residence in the country concerned. 

96 See also McLean who argues that residence is constituted by the fact of physical presence in a place 
that is not fleeting or transitory. The physical presence must have some degree of permanence, but it 
must mean no more than “not transitory” (Mc Lean 1962). 

97 For example in the Netherlands, asylum seekers are only registered in the municipal population regis-
ters (GBA) once they have been living in an asylum seekers centre for at least six months (Article 26 
of the Netherlands Act on the Municipal Population Register (Wet gemeentelijke basisadministratie). 
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The European Convention on Social Security has the same material scope as the 
two Interim Agreements and also applies to, besides nationals of contracting parties, 
refugees within the meaning of Article 1 of the 1951 Convention relating to the Status 
of Refugees.98 The Convention affirms the principle of equal treatment between the 
nationals of the contracting parties (and refugees).99 An important difference with the 
Interim Agreements is, however, that the right to equal treatment only applies to persons 
who are ‘ordinarily resident’ in the territory of a contracting party.100 Just as under 
the Interim Agreements, the right to equal treatment with regard to non-contributory 
benefits may be made conditional on the fulfilment of minimum periods of residence in 
the country concerned.101 

6.4.3 European Convention on Social and Medical Assistance

Introduction
On 17 March 1948 Belgium, France, Luxembourg, the Netherlands and the United 
Kingdom signed a treaty on ‘economic, social and cultural collaboration and collective 
self-defence’. In the spirit of this treaty the five states resolved to extend their co-
operation in the social field and, accordingly, signed a ‘Convention on social and 
medical assistance’ on 7 November 1949. In 1950 the Council of Europe’s Committee 
of Experts on social security questions proposed drawing up a European Convention 
on Social and Medical assistance that would extend the provisions of the convention 
concluded between the above five states to all the members of the Council of Europe.102 
The European Convention on Social and Medical Assistance (ECSMA) and its protocol 
entered into force on 1 July 1954, at the same time as the European Interim Agreements 
on social security. The ECSMA has been ratified by 18 countries, 15 of which are EU 
Member States.103 

The previous sections showed that social assistance schemes are excluded from the 
material scope of all social security conventions discussed so far. The ECSMA is the 
only convention that deals with social assistance schemes and may therefore be very 

98 Article 4(1) in conjunction with Article 1(o) of the Convention. 
99 Article 8 of the Convention. The Convention also applies the other three principles of international 

social security coordination and is therefore ‘a momentous step forward in the coordination of social 
security within Europe’ (Nickless and Siedl 2004, p. 41).  

100 Article 8(1) in conjunction with Article 1(i) of the Convention. 
101 Article 8(2) of the Convention. However, Article 8(3) sets certain limitations on the possibility to 

subject persons to minimum periods of residence if the person concerned has been subject to the 
legislation of the contracting party concerned for at least one year. 

102 Explanatory report the European Convention on Social and Medical Assistance and the Protocol 
thereto, footnote 1. 

103 The Convention has been ratified by the following EU Member States: Belgium, Denmark, Esto-
nia, France, Germany, Greece, Ireland, Italy, Luxembourg, Malta, the Netherlands, Portugal, Spain, 
Sweden and the United Kingdom. See: http://conventions.coe.int/treaty/Commun/ChercheSig.
asp?NT=014&CM=0&DF=&CL=ENG. 
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relevant for the social position of asylum seekers in Europe. The two leading principles 
of the ECSMA are equal treatment and non-repatriation.104 The principle of non-
repatriation entails the obligation of contracting states not to repatriate lawfully resident 
nationals of other contracting states on the sole ground that they are in need of social 
or medical assistance.105 The principle of equal treatment will be discussed extensively 
below. First, the material scope of the convention will be discussed.  

Material scope
According to Article 2(a) ECSMA, the term ‘assistance’ means in relation to each 
contracting party ‘all assistance granted under the laws and regulations in force in 
any part of its territory under which persons without sufficient resources are granted 
means of subsistence and the care necessitated by their condition, other than non-
contributory pensions and benefits paid in respect of war injuries due to foreign 
occupation’. This provision should be read in connection with the two European 
Interim Agreements on Social Security, as they complement each other.106 Together, 
the two Interim Agreements and the ECSMA cover the full range of social security.107 
Whereas the Interim Agreements relate to (contributory or non-contributory) schemes 
connected to particular social risks, such as old age, invalidity and unemployment, 
‘social assistance’ refers to schemes that are not connected to any particular social 
risk. ‘Medical assistance’ refers to medical treatment to which entitlement depends 
upon a needs test, as medical benefits that are not subject to such a test fall under the 
scope of the European Interim Agreement on Social Security other than Schemes for 
Old Age, Invalidity and Survivors.108 In order to prevent uncertainty about the material 
scope of the convention, Article 2(b) ECSMA provides that the laws and regulations 
in force in the territories of the contracting parties to which the present convention 
applies are set forth in Annex I. This annex therefore contains a list of all the schemes 
covered by the convention, as a result of which it plays ‘a key role in identifying the 
undertakings of each contracting party’.109 The contracting states are obliged to notify 
the Secretary General of the Council of Europe of any subsequent amendment of their 
laws and regulations which may affect Annex I and of any new law or regulation not 
already included in the Annex. At the time of making such notification a contracting 
party may make a reservation in respect of the application of this new law or regulation 

104 Cf. Nickless and Siedl 2004, p. 35. 
105 Article 6 ECSMA. Repatriation is not prohibited if the person concerned has not been continuously 

resident in the territory of that contracting party for at least five years if he entered it before attaining 
the age of 55 years, or for at least ten years if he entered it after attaining that age; if the person con-
cerned is in a fit state of health to be transported; and if the person concerned has no close ties in the 
territory in which he is resident (Article 7(a) ECSMA). 

106 Nickless and Siedl 2004, pp. 33-34.
107 Nickless and Siedl 2004, p. 26. 
108 Cf. Nickless and Siedl 2004, p. 34. 
109 Explanatory report to the Convention. 
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to the nationals of other contracting parties.110 There is, however, no time limit within 
which such notifications have to be made.111 An important question is therefore what 
the consequences are if States Parties have not (yet) notified the Secretary General of 
a relevant amendment or new law or regulation. Under Article 1 ECSMA, contracting 
states are obliged to grant equality of treatment to nationals of other contracting parties 
with their own nationals with regard to (social and medical) assistance. As the list in 
Annex I forms no part of the definition of ‘assistance’ in the convention, contracting 
states cannot in my view absolve themselves of the obligation to grant equality of 
treatment by not notifying (an amendment to) an assistance scheme that falls under 
the scope of the definition of ‘assistance’ laid down in Article 2(a) ECSMA.112 The 
list in Annex I therefore merely serves as a tool for identifying the obligations of the 
contracting parties and has a more ‘declaratory’ than a ‘constitutive’ character. 

Equal treatment
Article 1 ECSMA deals with the principle of equal treatment. It reads: 

Each of the Contracting Parties undertakes to ensure that nationals of the other 
Contracting Parties who are lawfully present in any part of its territory to which this 
Convention applies, and who are without sufficient resources, shall be entitled equally 
with its own nationals and on the same conditions to social and medical assistance (...) 
provided by the legislation in force from time to time in that part of its territory.

This provision makes clear that with regard to social and medical assistance, nationality 
is not a relevant difference and lays down a number of exceptions (qualifying conditions) 
to the rule of equal treatment. Consequently, other, more general and open exceptions 
do not apply.113 Hence, if the qualifying conditions have been met, entitlement to equal 
treatment exists and it is not possible to justify unequal treatment.   

In order to be entitled to equal treatment with regard to social and medical assistance an 
alien has to fulfil the following conditions:
1. he or she must be a national of a contracting party; 
2. he or she must be ‘lawfully present’; and  
3. he or she must be without sufficient resources.

110 Article 16 ECSMA. 
111 Nickless and Siedl 2004, p. 35. This is an important difference with the obligation to notify new 

schemes under the Interim Agreements, see section 6.4.2 above. 
112 Cf. the Explanatory Report to the Convention: ‘If the Parties did not extend the application of the Con-

vention to all relevant legislation, the treatment of nationals of other Parties would in fact no longer be 
equal to that of the nationals of the host State’.

113 See section 4.3. 
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With regard to the first condition, it should be noted that the ECSMA is accompanied 
by a protocol, which has been ratified by all contracting states to the ECSMA, with the 
exception of Malta. According to  Article 2 of the Protocol to the European Convention 
on Social and Medical Assistance the provisions of Section I of the Convention apply 
to refugees under the same conditions as they apply to the nationals of the contracting 
parties thereto. For the purposes of the Protocol the term ‘refugee’ has the meaning 
ascribed to it in Article 1 of the 1951 Convention relating to the Status of Refugees.114 
This means that refugees within the meaning of Article 1 of the Refugee Convention 
who are lawfully present on the territory of a contracting state to both the convention 
and the protocol are entitled to equal treatment with nationals of that state with regard 
to social and medical assistance. As has been mentioned before, the definition of 
refugee laid down in the 1951 Refugee Convention contains a temporal and geographic 
restriction, which has been removed by the Protocol relating to the status of refugees. 
Although this protocol entered into force after the coming into force of the ECSMA 
and its protocol, the definition of refugee laid down in the latter instrument should, 
in my opinion, nevertheless be interpreted as not containing the temporal and 
geographical limitation.115 This has also been recognized in the Explanatory Report.116 
Another question that needs to be answered once again,117 is whether the term ‘refugee’ 
in the protocol to the ECSMA should be understood as including asylum seekers 
(ergo: refugees whose refugee status has not (yet) been recognized by the host state). 
According to the Explanatory Report, the Protocol ‘concerns all persons, irrespective of 
nationality, who have obtained refugee status in a Contracting Party’ (emphasis CHS). 
However, as has been argued in section 5.5.3, this ‘constitutive view’ of the recognition 
of refugee status with regard to the interpretation of Article 1 of the Refugee Convention 
is not very convincing in the light of the object and purpose and system of the Refugee 
Convention. The absence of a qualifying condition in the protocol to the ECSMA, 
while other conventions – including the Refugee Convention itself – do contain such 
conditions118, means in my view that a deliberate choice has been made to include all 
refugees who meet the definition of refugee as laid down in the Refugee Convention, 
whether the State Party has recognized this already or not, within the personal scope 
of the ECSMA.  

114 Article 1 of the Protocol. 
115 See section 6.3.4 above. 
116 Explanatory report to the European Convention on Social and Medical Assistance and the Protocol 

thereto, par. 40 (‘Article 1 defines the term “refugee” by making use of the definition of Article 1 the 
United Nations’ Convention relating to the Status of Refugees, signed at Geneva on 28 July 1951. This 
definition was changed by a Protocol to the UN Convention signed on 31 January 1967’). 

117 Cf. sections 5.2 and 5.5.3. 
118 See for example the appendix to the European Social Charter of 1961: ‘Each Party will grant to refu-

gees as defined in the Convention relating to the Status of Refugees, signed in Geneva on 28 July 1951 
and in the Protocol of 31 January 1967, and lawfully staying in its territory, treatment as favourable 
as possible (...)’ (emphasis CHS). 
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With regard to the requirement of ‘lawful presence’, a difference exists between 
the English and the French language version of the ECSMA, which are equally 
authoritative.119 In the English language version, Article 1 uses the criterion of ‘lawfully 
present’ and states in Article 11 that ‘residence by an alien in the territory of any of the 
Contracting Parties shall be considered lawful within the meaning of this Convention 
so long as there is in force in his case a permit or such other permission as is required by 
the laws and regulations of the country concerned to reside therein’. Lawful residence is 
the criterion used in Article 6 ECSMA with regard to non-repatriation of non-nationals 
on the sole ground that they are in need of social or medical assistance. Hence, the 
definition laid down in Article 11 refers to the criterion used in Article 6, not to the 
condition used in Article 1. Nickless and Siedl therefore conclude that from this ‘it is 
logical that ‘lawful presence’ has a broader or wider meaning than ‘lawful residence’’.120 
However, the French language version of the convention uses the criterion of ‘séjour 
régulier’ in Article 1 and states in Article 11 that ‘le séjour d’un ressortissant étranger 
sur le territoire de l’une des Parties contractantes est réputé régulier, au sens de la 
présente Convention, tant que l’intéressé possède une autorisation de séjour valable 
ou tout autre permis prévu par les lois et règlements du pays en question l’autorisant à 
séjourner sur ce territoire’. Hence, in the French language version, the definition laid 
down in Article 11 ECSMA also applies to the criterion used in Article 1. In Article 6 of 
this language version, the term ‘résidant en séjour régulier’ is used.   

The Explanatory Report states with regard to Article 1: ‘Whether or not a person’s 
presence is lawful is determined by the Contracting Parties’ laws governing the 
conditions of entry and the presence of foreign nationals in their respective territories, 
as well as any international agreements that may alter these conditions’. In addition, it 
states that the convention ‘applies to nationals of Contracting States who are lawfully 
present in the territory of another Contracting State, irrespective of their length of 
stay’.121 With regard to Article 11, this report states that this article ‘clarifies the term 
“lawful” within the meaning of the Convention’. It ads to this that ‘as explained with 
respect to Article 1, the term lawful is determined by the Contracting Parties’ laws and 
regulations’.122 This means that also the Explanatory Report seems to assume that the 
definition laid down in Article 11 ECSMA also applies to Article 1. 

The most persuasive interpretation in my view is that Article 11 defines the adjective 
‘lawful’ as used in the ECSMA.123 For the applicability of the principle of non-

119 See the last sentence of the Convention, under Article 24 and Article 33, paragraph 1 of the Vienna 
Convention on the Law of Treaties. 

120 Nickless and Siedl 2004, p. 35. 
121 Para. 5. 
122 Para. 21.
123 Cf. the French language version of the Explanatory Report to Article 11: L’article 11 précise ce que 

signifie l’adjectif «régulier» au sens de la Convention’ (para. 21). 
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repatriation, it is required that the alien reside (résidant en séjour régulier) lawfully in 
the territory, whereas for the applicability of the principle of equal treatment a person 
merely has to be lawfully present (en séjour régulier), irrespective of the length of his 
stay.124 This means that a person is lawfully present ‘so long as there is in force in his 
case a permit or such other permission as is required by the laws and regulations of the 
country concerned’ to be present therein. As a permit is not necessary, because also 
‘such other permission’ (tout autre permis) as is required by the laws and regulations 
of the country concerned makes presence lawful, asylum seekers might be able to fulfil 
this condition.125 That no residence permit is necessary in order to be lawfully on the 
territory is confirmed by Article 11(2) ECSMA, which holds that lawful residence will 
become unlawful from the date of any deportation order made out against the person 
concerned, unless a stay of execution is granted. On the other hand, Annex III to the 
convention is called: ‘List of documents recognised as affording proof of residence, 
referred to in article 11 of the Convention’. In this annex, most contracting states to the 
ECSMA have listed different kinds of residence permits. Article 11 does not, however, 
refer to Annex III. Article 12 ECSMA, on the commencing date of the period of 
residence, does refer to the documents listed in this annex. Annex III should therefore 
be interpreted as a lists of documents that supply evidence, in the absence of proof to 
the contrary, of the commencing date of the period of residence, which is relevant for 
the protection against repatriation under the convention. It is, however, not necessary to 
be in the possession of a document listed in Annex III in order to be ‘lawfully present’ 
on the territory and hence, to invoke the equal treatment provision.126 Accordingly, in 
my opinion, in order to be ‘lawfully present’ within the meaning of Article 1 ECSMA, 
it is not necessary to be in the possession of a residence permit.     

124 Support for this interpretation can also be found in a report of the European Ministers responsible 
for social security of the Council of Europe. As regards the ECSMA it states that ‘the Convention 
guarantees assistance to all persons ‘lawfully present’ in the territory of a Contracting Party; as a con-
sequence, these persons can claim assistance when they are in need, even if they have not established 
their residence in the territory of this Contracting Party and are only there temporarily, for example, 
as tourists’ (7th Conference of European Ministers responsible for social security, Valletta, 13-14 May 
1998, Work of the Council of Europe in the social security field, Strasbourg 1998, p. 12, cited in Min-
derhoud 2000, p. 194). 

125 The official (but not authoritative) Dutch translation of the wording ‘permit or such other permission’ 
in Article 11 of the Convention states: ‘een verblijfsvergunning of andere soortgelijke vergunning’, 
which means literally ‘a residence permit or another similar permit’. This seems to be an incorrect 
translation of the Convention. On the basis of this translation, however, the Netherlands Supreme 
Court held that the Convention does not apply to aliens who do not have a residence permit, but who 
are allowed to stay in the country until their application for admission has been decided. The fact that 
the residence of such aliens is ‘lawful’ (rechtmatig verblijf) according to national law, does not alter 
this, as this does not mean that they are in the possession of ‘a residence permit or another similar per-
mit’ within the meaning of Article 11 of the Convention (Hoge Raad 1 February 2002, JV 2002/118). 

126 Also, the Explanatory Report states that ‘the documents listed in Annex III may be used as evidence 
of the residence’ (para. 21) and that ‘Annex III serves to facilitate the application of the Convention, 
by establishing the list of documents recognised as affording proof of residence referred to in Article 
12 of the Convention’ (para. 51, emphasis CHS). 
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In Chapter 5, it has been argued in depth that in the context of the Refugee Convention 
asylum seekers who enter the territory with authorization are lawfully in the territory, 
provided they do not violate a condition imposed on them as a condition for entry. 
Asylum seekers who enter or are present on the territory without authorization are 
not lawfully in the territory pending the asylum procedure. Even though they are 
generally allowed to await the outcome of the procedure on the territory, and might 
even be in the possession of a document testifying to this permission, this permission 
has a fundamentally different character from the permission to enter the territory. The 
former permission primarily serves to comply with the prohibition of refoulement and 
with asylum seekers’ right to an effective remedy and does not amount to a deliberate, 
positive authorization to be present on the territory.   

Since the additional protocol to the ECSMA refers for the applicability of the 
convention to refugees to the 1951 Refugee Convention, it makes sense to adopt the 
same interpretation of the term ‘lawfully present’ under both conventions. This would 
mean that asylum seekers who apply for asylum at the border and who are subsequently 
admitted to the territory are lawfully present if they do not violate the requirements 
imposed on them as a condition for their entry (e.g. with respect to period of time for 
which entry is given, employment, freedom of movement, reporting duties, etc.127). 
This category of asylum seeker would therefore be entitled to equal treatment with 
nationals as regards social and medical assistance.128   

An important question with regard to the third condition (to be without sufficient 
resources) is whether the test of the resources of an alien should be the same test 
as applied to nationals. If it should be the same test, then this third condition seems 

127 To set as a requirement for lawful entry and presence that the alien concerned cannot apply for general 
social assistance benefits would be contrary to the object and purpose of the convention. If that were 
possible, contracting states would entirely undermine the safeguard for non-nationals laid down in 
Article 1 ECSMA and would deprive this article of any meaning. 

128 In 2005 the UK House of Lords arrived at the same conclusion. The asylum seeker in this case was a 
Polish national and temporarily admitted to the United Kingdom. This was possible under UK law for 
asylum seekers who applied for asylum at the border and were liable to detention, under the written 
authority of an immigration officer. These persons were subject to restrictions as to residence, em-
ployment and reporting to the police or an immigration officer. In this case, there was ‘no suggestion 
that he had failed to comply with such restrictions as had been imposed upon him’. The Secretary of 
State’s main argument was that the phrase “lawfully present” in paragraph 4 of the Schedule to the 
2000 Regulations has to be read as a whole and that lawful presence for this purpose is a status gained 
only by having lawfully entered the United Kingdom with leave to enter (and having subsequently 
remained within the terms of that leave). Not having been granted leave to enter, the appellant accord-
ingly lacks the required immigration status and is not to be regarded as lawfully present. Lord Brown 
of Eaton-under-Heywood (with whom all other members of the committee agreed) did not agree with 
this reasoning and held that there is no reason why ‘lawfully’ should require ‘more by way of positive 
legal authorisation for someone’s presence in the United Kingdom than that they are at large here 
pursuant to the express written authority of an immigration officer provided for by statute’ (Szoma v. 
Secretary of State for Work and Pensions (2005, 3 W.L.R. 955).
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to be superfluous, as Article 1 requires equal treatment, and application of the same 
conditions, as nationals. However, to interpret this condition as allowing contracting 
states to set a higher threshold for aliens as regards resources would undermine the 
object of equal treatment of the ECSMA.129 Arguably, this third condition merely serves 
to assure that the convention only applies to schemes for persons without sufficient 
recourses and only persons without sufficient resources therefore fall under its personal 
scope.130 

Analysis
The foregoing shows that asylum seekers who apply for asylum at the border and are 
subsequently officially admitted to the territory are lawfully present if they do not 
violate the requirements imposed on them as a condition for their entry. Since such 
asylum seekers may be refugees, they have to be treated as refugees pending the 
determination of their status. Otherwise, states run the risk of acting in violation of the 
protocol to the ECSMA by withholding important rights from refugees. As no general 
justification for unequal treatment is possible under Article 1 ECSMA, asylum seekers 
who are lawfully present on the territory of the contracting states are entitled to social 
and medical assistance equally and on the same conditions as nationals.  

In state practice of many European states, asylum seekers are eligible for special 
assistance schemes, which provide assistance at a lower level than the assistance 
provided under the general social assistance scheme in the country concerned and/or 
provides assistance mainly in kind. In addition, qualifying conditions with respect to 
cooperation in the asylum procedure or presence at a reception centre usually apply. 
The EU Reception Conditions Directive allows for such special schemes. It requires 
the benefits provided to asylum seekers to be ‘capable of ensuring their subsistence’, 
but does not refer to the minimum subsistence level applied to nationals in general 
social assistance schemes. In addition, it allows for benefits to be provided in kind and 
for reducing or withdrawing benefits on the basis of reasons connected to the asylum 
procedure or the presence in an accommodation centre.131 

How does this relate to the obligation to grant asylum seekers who are lawfully present 
social assistance equally and on the same conditions as nationals? Application of the 
ECSMA means to me that for asylum seekers who are lawfully present on the territory, 
the minimum subsistence level as laid down in general social assistance schemes should 

129 According to the preamble, the purpose of the ECSMA is to establish for the signatory states ‘the 
principle of equal treatment for the nationals of each of them in the application of legislation providing 
for social and medical assistance’. 

130 Nickless and Siedl conclude as well that the means test should be the same for aliens and nationals 
(Nickless and Siedl 2004, pp. 35-36). The Explanatory Report does not mention this criterion sepa-
rately. As far as I know, it has not been discussed in case law, either. This confirms the conclusion that 
this criterion does not have an autonomous meaning.  

131 See Chapter 3. 
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be the point of reference for the quality and level of their assistance benefits. If the 
general assistance scheme allows for provision of benefits in kind132 or under a separate 
scheme133 for nationals, than provision of benefits in kind or provision of benefits under 
a separate scheme to such asylum seekers does not violate the ECSMA. If the national 
general assistance schemes do not contain the possibility to provide assistance entirely 
in kind, asylum seekers who are lawfully present on the territory should at least have 
the possibility to receive financial assistance in the same way as nationals. In addition, 
subjecting such asylum seekers to conditions that are not imposed or cannot be imposed 
on nationals, such as conditions related to asylum procedure134, is not in conformity 
with the ECSMA. 

6.4.4 Summary

The social security co-ordination conventions of the Council of Europe provide asylum 
seekers with some important safeguards. Although these conventions are in principle 
based on the idea of reciprocity, as they only apply to nationals of other contracting 
parties, they have been accompanied by protocols extending the protection to refugees 
within the meaning of the 1951 Refugee Convention. In view of the general declaratory 
understanding of the term ‘refugee’, asylum seekers also fall under the personal scope 
of the conventions. 

An important safeguard for asylum seekers laid down in the European Interim 
Agreements on Social Security is that they are entitled to equal treatment with nationals 
as regards contributory and non-contributory benefits in respect of employment 
injury, contributory benefits in respect of old age and contributory benefits payable to 
survivors if they are resident in the territory of any one of the contracting parties. As 
‘residence’ is dependent on the mere lapse of time, this condition can be fulfilled by 

132 For example, the Belgian Social Welfare Services Act, one of the two general social assistance 
schemes in Belgium, provides for assistance of ‘material, social, medical or physiological nature’ 
(Article 57 of the Social Welfare Services Act, Organieke wet betreffende de Openbare Centra voor 
Maatschappelijk Welzijn). 

133 For example, in the Netherlands, the general social assistance scheme contains a clause providing 
that a person is no longer eligible for general social assistance if that person is eligible for another 
kind of welfare scheme (known as a prior ranking benefit scheme or voorliggende voorziening) which 
can considered to be sufficient and suitable for the person concerned. This clause equally applies to 
nationals and non-nationals. Such a prior ranking benefit scheme does not have to provide persons 
with exactly the same kind of assistance as under the general scheme. The decisive criterion is whether 
the assistance provided under the special scheme is sufficient and suitable for the person concerned. 
Hence, both nationals and non-nationals can be excluded from general social assistance if they are 
eligible for benefits under a special assistance scheme.  

134 Cf. in this regard Article 4 of the Belgian Act on the reception of asylum seekers, which provides that 
decisions as to the provision of reception benefits may not be related to the non-compliance of asylum 
seekers with their procedural obligations in the asylum procedure (Wet betreffende de opvang van 
asielzoekers en van bepaalde andere categorieën van vreemdelingen).  
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asylum seekers rather easily. With regard to all other contributory and non-contributory 
social security benefits, asylum seekers have to show that they are ‘ordinarily resident’ 
in the country concerned. This condition is more difficult to fulfil for asylum seekers, 
in view of their weak immigration status, but not impossible. In addition, with respect 
to non-contributory benefits, asylum seekers have to fulfil certain minimum periods of 
residence in the country. Even though some of these conditions may be difficult to fulfil 
for asylum seekers, this means that a general exclusion from social security benefits 
on the basis of their immigration status or absence of employment authorization is not 
allowed under these conventions. 

A very important convention for the social position of asylum seekers is the European 
Convention on Social and Medical Assistance, as this is the only social security co-
ordination instrument that applies to social assistance schemes. This chapter shows 
that asylum seekers are entitled to equal treatment with nationals if they are ‘lawfully 
present’ on the territory of one of the contracting states. As has been argued before, 
asylum seekers can in my view only be considered to meet this condition if they 
apply for asylum at the border and are thereupon officially admitted to the territory. 
This category of asylum seeker is entitled under the ECSMA to equal treatment with 
nationals with respect to social assistance benefits, which means that the minimum 
subsistence level for nationals as laid down in general social assistance schemes should 
be the relevant standard for the quality and level of their assistance benefits. In addition, 
imposing conditions that do not apply to nationals, such as conditions relating to the 
asylum procedure, is not in conformity with the ECSMA.   

6.5 Concluding remarks

This chapter has examined whether asylum seekers are entitled to equal treatment with 
nationals as regards social security and social assistance benefits under relevant social 
security (co-ordination) conventions. No simple answer can be given to this question, 
as these conventions all apply different qualifying conditions.

A common aspect of social security conventions is that if they are based on reciprocity, 
refugees are included in the personal scope as well. In view of the declaratory 
understanding of the definition of refugee in the 1951 Refugee Convention, asylum 
seekers also fall under the personal scope of these conventions. This makes sense. 
Whereas, in general, aliens who have not yet been admitted to the country can turn 
to their own government for social protection, this cannot be expected of (potential) 
refugees.  

With respect to (contributory and non-contributory) social insurance benefits, the 
general conclusion can be drawn that to exclude asylum seekers entirely from eligibility 
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on the basis of their immigration status or absence of employment authorization is not 
in conformity with international social security law. Generally, in order to be entitled 
to equal treatment in this field, asylum seekers should meet residence or ordinary 
residence requirements.135 This chapter has argued that asylum seekers may, under 
certain circumstances, be able to meet such requirements. Accordingly, they can only 
be excluded from social security benefits on the basis of their individual circumstances. 
If they meet the (ordinary) residence requirements, they may only be subjected to 
the same conditions as nationals. This means for example that if they work without 
employment authorization and therefore do not pay social security contributions, they 
have to be treated the same as nationals who work in an undeclared way.136   

Only one convention applies to social assistance benefits: the European Convention on 
Social and Medical Assistance. This convention provides that asylum seekers who are 
‘lawfully present’ on the territory of one of the contracting states are entitled to equal 
treatment with nationals as regards social and medical assistance benefits. Asylum 
seekers who apply for asylum at the border and are thereupon admitted to the territory 
should considered to be ‘lawfully present’ in this regard and therefore entitled to social 
assistance benefits on the same conditions as nationals. Hence, contrary to eligibility 
for social insurance benefits, immigration status can be the decisive factor with respect 
to eligibility for social assistance benefits. With regard to social assistance benefits, 
international social security law therefore allows a larger degree of ‘convergence’ 
between the field of immigration control and the field of social policy than with regard 
to social insurance benefits. 

In view of the qualifying condition of ‘lawful presence’ with regard to social assistance 
benefits, and the qualifying conditions of ordinary residence and fulfilling periods of 
residence with regard to social insurance benefits, in practice asylum seekers will only 
exceptionally be entitled to equal treatment with nationals. With regard to many asylum 
seekers in Europe, international social security law therefore does not grant the right 
to equal treatment with nationals in the field of social security. The next chapter will 
examine whether asylum seekers can derive this right from international human rights 
law.
 

135 Even if these qualifying conditions have not been set as a condition for equal treatment, as is the case 
with regard to ILO Convention no. 118, asylum seekers generally have to fulfil such conditions nev-
ertheless, as nationals are subjected to such requirements as well. 

136 Such persons are generally eligible for social security and social assistance benefits, sometimes under 
the condition that they pay the outstanding contributions retrospectively. See (with respect to the situ-
ation in Belgium, Canada and the Netherlands) Kapuy 2011. 
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7.1 Introduction

The previous chapters have shown that under international refugee law and international 
social security law, asylum seekers are only exceptionally entitled to equal treatment 
with nationals as regards social security benefits. In order to be entitled to equal 
treatment with nationals, they have to meet various qualifying conditions. With respect 
to social assistance, they have to be ‘lawfully present’ in order to be entitled to the 
same rights as nationals. With regard to (contributory and non-contributory) social 
insurance benefits, they have to meet the more factual criteria of ‘residence’ or ‘ordinary 
residence’. Arguably, the Refugee Convention indicates that if the asylum procedure in 
first instance takes more than three years, asylum seekers should de facto be considered 
to fulfil these conditions. With regard to access to the labour market, asylum seekers 
cannot derive a right to equal treatment with nationals from international refugee and 
social security law. In general, it is often alleged that international human rights law, 
with its universal scope, provides more safeguards than the 1951 Refugee Convention, 
which is more limited in scope.1 The same could be expected when comparing 
international human rights law with international social security law. This chapter will 
therefore examine whether asylum seekers are entitled to equal treatment as regards 
social security and access to employment under international human rights law. 

To this end, section 7.2 will discuss relevant provisions on non-discrimination laid 
down in human rights conventions of the United Nations and section 7.3 will discuss 
such provisions laid down in human rights conventions of the Council of Europe. As 
this chapter will show, these provisions generally fit into the ‘open model’ of non-

1 See for example Breen 2008, p. 615 (‘Given the broad application underpinning international human 
rights law, it would be somewhat incongruous if the more generous provisions of human rights trea-
ties were to be regarded as excluding asylum seekers thereby limiting the level of protection accorded 
to this group to the basic standards provided for in the Refugee Convention’); Edwards 2005, p. 299 
(‘However, the isolation of IRL (international refugee law, CHS) from developing human rights norms 
and institutions has meant that refugees and asylum-seekers have not always had recourse to the full 
range of rights to which they are entitled. While the 1951 Convention incorporates a collections of 
important rights, it is on no way comprehensive’); Cholewinski 2000, p. 713 (‘Apart from the Refugee 
Convention, which is exclusively concerned with non-citizens in its application to refugees and asy-
lum seekers, more powerful claims can be advanced on behalf of asylum seekers under international 
human rights instruments, which are more universal in character going beyond the refugee-specific 
rights regime in the Refugee Convention’); and Clark and Crépeau 1999, p. 400 (‘A State which has 
ratified other human rights treaties has agreed to provide rights to everyone on the territory without 
discrimination. (…) A refugee (claimant or recognised as such) qualifies for civil, political, economic, 
social and cultural rights beyond the Refugee Convention’). 
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discrimination provisions.2 As it has been argued in Chapter 4, this means that these 
provisions are in fact rather ‘empty’ norms, which have to be applied and interpreted 
in order to acquire a specific meaning and become functional in legal contexts. The 
question whether asylum seekers can derive from these broadly formulated provisions 
an entitlement to equal treatment with nationals in the field of social security can 
therefore only be answered by relying on interpretations by courts or treaty-monitoring 
bodies. In applying and interpreting non-discrimination provisions, these bodies enjoy 
a large amount of freedom in deciding, for example, whether cases are comparable and 
whether distinctions are reasonable. Hence, because of the empty character of non-
discrimination provisions , in this chapter considerable weight will nevertheless be 
attached to the decisions of treaty-monitoring bodies even though such decisions are 
not legally  binding and must be analysed critically.3

In view of the large amount of room for manoeuvre for courts and treaty-monitoring 
bodies in applying non-discrimination provisions, it is necessary to restrict the analysis 
in this chapter to decisions of courts and treaty-monitoring bodies about discrimination 
of non-nationals in the field of social security and employment. Indeed, research has 
shown that the application of the principle of equal treatment is inter alia dependent on 
(the combination of) the ground on which the unequal treatment is based and the context 
within which the distinction is made.4 Accordingly, the question whether, and to what 
extent, non-nationals are entitled to equal treatment with nationals in the social security 
system and the labour market cannot be answered by analysing jurisprudence about 
the discrimination of non-nationals in other areas of law or about discrimination in the 
social security system or labour market on the basis of other grounds than nationality 
or alienage. 

The discussion of the various relevant provisions on non-discrimination in this chapter 
will follow the same structure. After a general introduction to the text and context of 
the convention and the relevant provisions, the question will be examined whether 
non-nationals in general and asylum seekers in particular fall under the personal scope 
of the convention.5 Subsequently, decisions of courts and treaty-monitoring bodies 
on the discrimination of aliens in the field of social security and employment will be 
discussed.

2 See section 4.3. 
3 See section 1.7. 
4 Arnardóttir 2003; Gerards 2002. Also the Committee on Economic, Social and Cultural Rights held 

that the nature of discrimination varies according to context (General comment no. 20 on non-discrim-
ination in economic, social and cultural rights, adopted on 2 July 2009, para. 27). 

5 In the previous chapters, it was not necessary to answer this question separately, since the provisions 
discussed in these chapters explicitly applied to (certain categories of) aliens. 
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7.2 Major UN human rights conventions

7.2.1 Introduction

This section will discuss general prohibitions of discrimination laid down in the two 
legally binding instruments forming part of the International Bill of Human Rights:6 
the International Covenant on Civil and Political Rights (ICCPR) and the International 
Covenant on Economic, Social and Cultural Rights (ICESCR). This section starts with a 
discussion of the General Assembly’s ‘Declaration on the Human Rights of Individuals 
Who are not Nationals of the Country in which They Live’, as this declaration may be 
of relevance for the interpretation of the provisions on non-discrimination laid down in 
the two human rights covenants. 

7.2.2 Declaration on the Human Rights of Individuals Who are not Nationals of 
the Country in which They Live

The General Assembly of the United Nations adopted the Declaration on the Human 
Rights of Individuals Who are not Nationals of the Country in which They Live in its 
resolution 40/144 of 13 December 1985 and recalled it most recently in its resolution 
60/196 of 16 December 2005 on the protection of migrants.7 The Declaration takes the 
different prohibitions of discrimination laid down in the Charter of the United Nations, 
the Universal Declaration of Human Rights and the Human Rights Covenants as a 
starting point8, which makes it very relevant for the purposes of this section.   

Although a resolution of the General Assembly is not legally binding, if it ‘touches on 
subjects dealt with in the United Nations Charter, it may be regarded as an authoritative 
interpretation of the Charter’.9 In addition, it may provide ‘evidence of the opinions 
of governments in the widest forum for the expression of such opinions’.10 Hence, the 
declaration may serve as an important interpretation of the application to aliens of the 
prohibition of discrimination and deserves therefore some attention in this section.

6 The UN Commission on Human Rights, established by the Economic and Social Council, decided in 
1947 to apply this term to the series of documents in preparation (Office of the High Commissioner 
for Human Rights, Fact Sheet No.2 (Rev.1), The International Bill of Human Rights, June 1996). 

7 See also resolutions 59/194 of 20 December 2004; 58/190 of 22 December 2003; 57/218 of 18 De-
cember 2002; 56/170 of 19 December 2001; 55/92 of 4 December 2000; 54/166 of 17 December 1999 
on the protection of migrants. 

8 See the preamble of the Declaration. 
9 Brownlie 1990, p. 699. 
10 Brownlie 1990, p. 14. 
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The Declaration starts by making clear that ‘[n]othing in this Declaration shall be 
interpreted as legitimizing the illegal entry into and presence in a State of any alien11, 
nor shall any provision be interpreted as restricting the right of any State to promulgate 
laws and regulations concerning the entry of aliens and the terms and conditions of their 
stay or to establish differences between nationals and aliens’. However, it continues, 
‘such laws and regulations shall not be incompatible with the international legal 
obligations of that State, including those in the field of human rights’. With regard to 
these international legal obligations, it states that ‘[t]his Declaration shall not prejudice 
the enjoyment of the rights accorded by domestic law and of the rights which under 
international law a State is obliged to accord to aliens, even where this Declaration does 
not recognize such rights or recognizes them to a lesser extent’.12 

With regard to the substantive rights to be granted to aliens, the Declaration distinguishes 
between ‘aliens’, ‘aliens lawfully in the territory’ and ‘aliens lawfully residing in the 
territory’. Whereas every alien enjoys, for example, the right not to be subjected to 
torture or to cruel, inhuman or degrading treatment or punishment and, without his or 
her free consent, to medical or scientific experimentation,13 only ‘aliens lawfully in the 
territory of a State’ enjoy (procedural) protection against expulsion14 and the right to 
liberty of movement and freedom to choose their residence within the borders of the 
State.15 With regard to the right to social security, Article 8(1) of the Declaration states:

Aliens lawfully residing in the territory of a State shall also enjoy, in accordance with 
the national laws, the following rights, subject to their obligations under article 4: 
(a) (…); 
(b) (…); 
(c) The right to health protection, medical care, social security, social services, 
education, rest and leisure, provided that they fulfil the requirements under the relevant 
regulations for participation and that undue strain is not placed on the resources of the 
State.

Hence, only aliens who are ‘lawfully residing’ in the territory of a state are entitled 
to social security rights, ‘provided that they fulfil the requirements under the relevant 
regulations for participation and that undue strain is not placed on the resources of the 
State’. In addition, this entitlement is subject to the obligation of aliens laid down in 
Article 4 to ‘observe the laws of the State in which they reside or are present and regard 
with respect the customs and traditions of the people of that State’. The Declaration 

11 ‘Alien’ is defined in Article 1, ‘with due regard to qualifications made in subsequent articles’, as ‘any 
individual who is not a national of the State in which he or she is present’.

12 Article 2 of the Declaration. 
13 Article 6 of the Declaration. 
14 Article 7 of the Declaration.
15 Article 5(3) of the Declaration.
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therefore provides very little protection to aliens with regard to their socioeconomic 
rights.

The Declaration does not provide aliens any entitlement with respect to access to the 
labour market. It merely contains rights as regards working conditions. In addition, 
Article 8(2) of the Declaration reads: 

With a view to protecting the rights of aliens carrying on lawful paid activities in the 
country in which they are present, such rights may be specified by the Governments 
concerned in multilateral or bilateral conventions.
 
This article thus only provides a possibility for states to protect the rights of aliens 
who already carry out lawful employment. It does not deal with access to lawful 
employment. 

In its resolutions on the protection of migrants from 200616, the General Assembly does 
not recall the Declaration explicitly (but it does recall all its previous resolutions on the 
protection of migrants) and ‘calls upon States to promote and protect effectively the 
human rights and fundamental freedoms of all migrants, regardless of their migration 
status, especially those of women and children (…)’ (emphasis CHS). In addition, the 
General Assembly ‘expresses concern about legislation and measures adopted by some 
States that may restrict the human rights and fundamental freedoms of migrants, and 
reaffirms that, when exercising their sovereign right to enact and implement migratory 
and border security measures, States have the duty to comply with their obligations 
under international law, including international human rights law, in order to ensure full 
respect for the human rights of migrants’. Arguably therefore, the Declaration (and its 
very limited protection of migrants as regards socioeconomic rights) no longer reflects 
the current opinion of the states on the human rights of aliens. Recent General Assembly 
resolutions instead propagate the opinion that all non-nationals, regardless of their 
immigration status, fall under the scope of general human rights law. The following 
paragraphs will confirm this view. This does not, however, necessarily mean that for 
the interpretation of (permitted restrictions on) the rights laid down in human rights 
conventions, the immigration status of non-nationals should be completely ignored.  

16 Resolution 61/165 of 19 December 2006; resolution 62/156 of 18 December 2007; resolution 63/184 
of 18 December 2008; resolution 64/166 of 18 December 2009;  resolution 65/212 of 21 December 
2010.  
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7.2.3 International Covenant on Civil and Political Rights

7.2.3.1 Text and context

The International Covenant on Civil and Political Rights (ICCPR) was adopted by the 
UN Generally Assembly in 1966 and entered into force in 1976. The covenant is based 
on the Universal Declaration of Human Rights.17 The ICCPR is accompanied by an 
optional protocol that enables the Human Rights Committee, set up under the covenant, 
to receive and consider communications from individuals claiming to be victims of 
violations of any of the rights set forth in the covenant. At present, the ICCPR has 
been ratified by 167 states.18 All EU Member States are party to the ICCPR and to the 
optional protocol. 

The ICCPR contains a number of provisions dealing with equal treatment and non-
discrimination.19 Article 26 ICCPR is the most general provision and therefore the 
most relevant one for the purpose of this chapter. This article reads: 

All persons are equal before the law and are entitled without any discrimination to the 
equal protection of the law. In this respect, the law shall prohibit any discrimination 
and guarantee to all persons equal and effective protection against discrimination on 
any ground such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status.

Besides providing for equal protection before the law, the wording ‘equal protection of 
the law’ indicates that this provision covers equality in the law as well.20 This article 
is far reaching since its scope is not limited to rights which are provided for in the 
ICCPR. According to the Human Rights Committee: ‘It prohibits discrimination in 
law or in fact in any field regulated and protected by public authorities. Article 26 is 
therefore concerned with the obligations imposed on States parties in regard to their 
legislation and the application thereof. Thus, when legislation is adopted by a State 
party, it must comply with the requirement of article 26 that its content should not be 
discriminatory’.21

17 See also the reference in the preamble to the Universal Declaration of Human Rights.
18 http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en 

(April 2012). 
19 Such as Articles 2(1), 3, 4(1), 20(2), 24(1) and 26 ICCPR.
20 Cf. Vandenhole, who states: ‘The requirement of equal protection of the law is directed at the national 

legislator, who is to grant legal rights and duties to all without discrimination, and who should not 
adopt or maintain discriminatory legislative standards’ (Vandenhole 2005, p. 18). 

21 HRC, General Comment no. 18 (non-discrimination), 10 November 1989, para. 12. 
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States Parties have argued that Article 26 ICCPR cannot be invoked in respect of rights 
which are explicitly provided for under the International Covenant on Economic, Social 
and Cultural Rights (ICESCR), since these rights are subject to ‘progressive realization’ 
and to ‘the maximum of its available resources’.22 The Human Rights Committee 
decided, however, that ‘the provisions of article 2 of the International Covenant on 
Economic, Social and Cultural Rights do not detract from the full application of 
article 26 of the International Covenant on Civil and Political Rights’. Accordingly, 
Article 26 does not, for example, ‘require any State to enact legislation to provide for 
social security. However, when such legislation is adopted in the exercise of a State’s 
sovereign power, then such legislation must comply with article 26 of the Covenant’.23 
Given the fact that also under the ICESCR, the prohibition of discrimination is not 
subject to progressive realization24, this is a fair assumption.  

The absence of exceptions in the text of the provision does not mean that every distinction 
laid down in legislation amounts to a violation of the prohibition of discrimination. The 
Human Rights Committee is also of the opinion that Article 26 ICCPR mainly requires 
reasonable and objective criteria for differentiation and a legitimate purpose under the 
covenant.25 ‘[D]ifferent treatment based on one of the specific grounds enumerated in 
article 26, clause 2 of the Covenant, however, places a heavy burden on the State party 
to explain the reason for the differentiation’.26

7.2.3.2 Application to aliens

With regard to the question whether aliens fall under the scope of the covenant, Article 
2(1) ICCPR is relevant. It reads:

Each State Party to the present Covenant undertakes to respect and to ensure to all 
individuals within its territory and subject to its jurisdiction the rights recognized in the 
present Covenant, without distinction of any kind, such as race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other 
status. 

22 Article 2(1) ICESCR. 
23 HRC, communication no. 182/1984 (Zwaan-de Vries v. the Netherlands), views adopted on 9 April 

1987, para. 12. See also HRC, communication no. 415/1990 (Pauger v. Austria), views adopted on 26 
March 1992, para. 7.2; HRC, communications nos. 406/1990 and 426/1990 (Lahcen B.M. Oulajin and 
Mohamed Kaiss v. The Netherlands), views adopted on 23 October 1992, para. 7.3.

24 See section 7.2.4.1 below. 
25 HRC, General Comment no. 18 (non-discrimination), 10 November 1989, para. 13; HRC, communi-

cation no. 1533/2006 (Zdenek Ondracka and Milada Ondracka v. Czech Republic), views adopted on 
31 October 2007, para. 7.2; HRC, communication no. 182/1984 (Zwaan-de Vries v. the Netherlands), 
views adopted on 9 April 1987, para. 13. 

26 HRC, communication no. 919/2000 (Michael Andreas Müller and Imke Engelhard v. Namibia), views 
adopted on 26 March 2002, para. 6.7.
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This implies that the rights laid down in the ICCPR are not necessarily restricted to 
citizens of the States Parties, but that aliens who are within the territory of a state party 
and who are subject to its jurisdiction generally fall under the protection of the covenant 
as well. Hence, at first sight, the application of Article 26 ICCPR to ‘all persons’ without 
further qualifying conditions, in combination with the text of Article 2(1) leads to the 
conclusion that all aliens in the territory of a State Party are protected by the general 
prohibition of discrimination as laid down in Article 26 ICCPR.

The Human Rights Committee is, however, a bit ambiguous on this matter. In its 
general comment no. 15 on the position of aliens under the Covenant of 1986, it states 
that ‘[i]n general, the rights set forth in the Covenant apply to everyone, irrespective 
of reciprocity, and irrespective of his or her nationality or statelessness’.27 In addition, 
it states that ‘[t]he Covenant gives aliens all the protection regarding rights guaranteed 
therein, and its requirements should be observed by States parties in their legislation 
and in practice as appropriate’.28

On the other hand, the Committee observes that aliens generally cannot derive from the 
ICCPR a right to enter or reside on the territory of a State Party, as it is in principle a 
matter for the State to decide who it will admit to its territory.29 It continues by saying:

Consent for entry may be given subject to conditions relating, for example, to movement, 
residence and employment. A state may also impose general conditions upon an alien 
who is in transit. However, once aliens are allowed to enter the territory of a state party 
they are entitled to the rights set out in the Covenant.30

Hence, according to the Committee, the entry of aliens may be subjected to conditions 
relating to employment. In addition, in the Committee’s view, aliens are only (fully) 
entitled to the rights laid down in the ICCPR once they are ‘allowed to enter the 
territory’. Unfortunately, the Committee does not further explain when aliens are 
‘allowed to enter’. Arguably, as certain rights laid down in the ICCPR explicitly apply 
to everyone ‘lawfully in the territory of a State’31, the requirement to be ‘allowed 
to enter’ can be met more easily, since all the rights laid down in the ICCPR are 
subject to this requirement according to the Committee. With regard to the position 
of asylum seekers, however, this requirement is rather difficult to fulfil. Although they 
are generally allowed to be present on the territory (albeit, arguably, not ‘lawfully’ 

27 General comment no. 15 on the position of aliens under the Covenant, para. 1. 
28 Idem, para. 4. 
29 General comment no. 15 on the position of aliens under the Covenant, para. 5.
30 Idem, para. 6. 
31 Article 12(1) ICCPR states, everyone who is lawfully within the territory of a State shall, within that 

territory, have the right to liberty of movement and freedom to choose his residence. Article 13 ICCPR 
provides procedural safeguards with regard to the expulsion of aliens lawfully within the territory of a 
State Party.   
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present32) pending the asylum procedure, they are often not explicitly allowed to enter 
the country. If fulfilment of this criterion is necessary in order to fall under the personal 
scope of the ICCPR, most asylum seekers would be excluded from it. This would be a 
far-reaching conclusion that does not correspond to interpretation of the Committee in 
other, more recent, views and comments.33 The comments of the Committee show that 
asylum seekers do fall under the personal scope of the ICCPR. However, since General 
Comment no. 15 has not yet been replaced by the Committee, but instead, has been 
referred to in a 2004 General Comment,34 the remarks of the Committee made in this 
General Comment might be of relevance with regard to the interpretation of the various 
rights laid down in the ICCPR. 

7.2.3.3 Interpretation

The Committee has given very few views on discrimination on the basis of nationality 
in the field of social security. It has not adopted a view on discrimination on the basis of 
nationality as regards access to the labour market. It has noted in general that whereas 
nationality as such does not figure among the prohibited grounds of discrimination 
listed in Article 26, a differentiation by reference to nationality falls within the ambit of 
‘other status’ in Article 26.35 

In a case about the pension rights of retired members of the French Army with 
Senegalese nationality, the Committee noted that ‘it was not the question of nationality 
which determined the granting of pensions to the authors but the services rendered 
by them in the past. They had served in the French Armed Forces under the same 

32 See Chapter 5. 
33 See for example the view in the case of C. v. Australia (13 November, 2002, CCPR/C/76/D/900/1999) 

in which the Committee was of the opinion that to detain an asylum seeker without an entry permit for 
a prolonged period of time (over two years) without individual justification and without any chance of 
substantive judicial review was in violation of Article 9(1) of the Convention and the view in the case 
of A v. Australia (30 April 1997, CCPR/C/59/D/560/1993) in which the Committee was of the opinion 
that the prolonged detention (of over four years) of an asylum seeker who had entered the country 
unlawfully was arbitrary within the meaning of Article 9(1) of the Convention. In the case of Winata 
v. Australia, the State Party referred to General Comment, but the Committee held that issues of re-
moval of persons to another jurisdiction in the immigration context fall under the material scope of 
the Covenant (Case No. 930/2000, Views adopted on 26 July 2001). In addition, in General Comment 
no. 31 on the nature of the general legal obligation imposed on States Parties to the Covenant of 2004, 
the Committee referred to General Comment no. 15, but summarized it as follows: As indicated in 
General Comment 15 adopted at the twenty-seventh session (1986), the enjoyment of Covenant rights 
is not limited to citizens of States Parties but must also be available to all individuals, regardless of 
nationality or statelessness, such as asylum seekers, refugees, migrant workers and other persons, 
who may find themselves in the territory or subject to the jurisdiction of the State Party ( para. 10). 

34 General Comment no. 31 on the nature of the general legal obligation imposed on States Parties to the 
Covenant, para. 10. See footnote 33 above. 

35 Communication no. 196/1985, Ibrahima Gueye and 742 other retired Senegalese members of the 
French army v. France, Views adopted on April 1989, para. 9.4.
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conditions as French citizens; for 14 years subsequent to the independence of Senegal 
they were treated in the same way as their French counterparts for the purpose of 
pension rights, although their nationality was not French but Senegalese. A subsequent 
change in nationality cannot by itself be considered as a sufficient justification for 
different treatment, since the basis for the grant of the pension was the same service 
which both they and the soldiers who remained French had provided’. In addition, the 
Committee stated that ‘mere administrative inconvenience or the possibility of some 
abuse of pension rights’ cannot be invoked to justify unequal treatment.36 

In a case against the Netherlands, the authors of the communication were former Dutch 
citizens who emigrated to the United States and became naturalized US citizens. They 
complained that they had been discriminated against on the basis of their nationality 
with regard to the level of their pension benefits. Their benefits were reduced and they 
were required to pay taxes on them whereas other former citizens of the Netherlands, 
now citizens of Canada, Australia or New Zealand, did not suffer similar reductions. 
The Committee held that these distinctions were based on reasonable and objective 
criteria, since the privileges at issue for citizens of Canada, Australia and New Zealand 
respond to separately negotiated bilateral treaties which necessarily reflect agreements 
based on reciprocity. The Committee decided therefore that the communication was 
inadmissible.37 

7.2.3.4 Analysis

On the basis of the small number of views and relevant general comments as regards 
discrimination of aliens in the field of social security and employment, it is not possible 
to draw general conclusions. With respect to access to the labour market, the only 
observation of the Committee was made in its General Comment no. 15, which held that 
the entry of non-nationals may be made subject to conditions of employment. Arguably, 
this implies that the Committee is not of the opinion that all aliens should receive 
equal treatment with nationals as regards access to the labour market. In addition, the 
observations of the Committee in General Comment no. 15 on the position of aliens 
under the Covenant show that the Committee attaches importance to the sovereign right 
of the state to decide on entrance to the territory and that consideration as to the legal 

36 Idem, para. 9.5.
37 Jacob and Jantina Hendrika van Oord v. The Netherlands, Communication No. 658/1995, CCPR/

C/60/D/658/1995, inadmissibility decision of 23 July 1997. With regard to the right to stand for 
election to the relevant works council, the Committee held, with reference to this decision against the 
Netherlands, that although it had held in an earlier case that an international agreement that confers 
preferential treatment to nationals of a State Party to that agreement constitutes an objective and 
reasonable ground for differentiation, ‘no general rule can be drawn therefrom to the effect that such 
an agreement in itself always constitutes a sufficient ground with regard to the requirements of article 
26 of the Covenant’ (Communication no. 965/2000, Mümtaz Karakurt v. Austria, Views adopted on 4 
April 2002, para. 8.4). 
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status of non-nationals might be of relevance for their rights under the ICCPR. Arguably, 
this implies that reasons connected to the implementation of immigration policy might 
be considered a reasonable and objective justification for unequal treatment of aliens 
in the field of social security.38 According to the Committee, however, the ‘possibility 
of some abuse of pension rights’ cannot be invoked to justify unequal treatment on 
the basis of nationality in the field of social security. On the other hand, the Van Oord 
case shows that international agreements providing for reciprocity in the field of social 
security do justify such unequal treatment. The Committee has not elaborated further 
on this issue; it has for example not discussed the distinction between social insurance 
and social assistance benefits or other possible justifications in this field.  

7.2.4 International Covenant on Economic, Social and Cultural Rights

7.2.4.1 Text and context

The International Covenant on Economic, Social and Cultural Rights (ICESCR) was 
adopted on the same date as the International Covenant on Civil and Political Rights 
and entered into force in 1976. Just like the ICCPR, it has its roots in the Universal 
Declaration of Human Rights and forms part of the ‘International Bill of Human 
Rights’. The ICESCR has been ratified by 160 countries, including all EU Member 
States.39 This covenant as well is accompanied by an optional protocol under which 
the monitoring committee (the Committee on Economic, Social and Cultural Rights) is 
authorized to receive and consider communications submitted by individuals claiming 

38 Cf. the judgments of the Netherlands Central Appeals Tribunal of 26 June 2001 (LJN AB2276, LJN 
AB2324, LJN AB2323). In these judgments, the Central Appeals Tribunal held that the exclusion of 
aliens without legal residence from general social assistance and social security benefits based on the 
Benefits Entitlement (Residence Status) Act (see section  2.3.4) did not violate Article 26 ICCPR. 
The Central Appeals Tribunal considered that this act, which subjects aliens to certain conditions that 
are not applicable to nationals, distinguishes primarily on the basis of nationality and falls, as such, 
within the scope of Article 26 ICCPR. According to the Tribunal, the question at stake is ‘under which 
circumstances and to what extent it is justified to treat a non-national different from a national. That, 
as a result of the application of the regulations, certain categories of aliens are not treated different 
from nationals does not alter the nationality-based nature of the distinction’. However, the Tribunal 
held that there was a reasonable justification for this distinction. Applying only a marginal level of 
review, it stated that states are in general free to determine the conditions under which aliens may enter 
their territory. Likewise, it is acceptable that legal residence is a condition for access to general social 
assistance, according to the Tribunal. Therefore, the aim of the Linkage Act - to remove the possibil-
ity to claim public benefits despite the absence of legal residence and as such, to support a consistent 
immigration policy – does not in general encounter any objections. In a relevant consideration with re-
gard to the position of asylum seekers, the Tribunal held that this justification also applies with regard 
to aliens who are allowed to await the outcome of their immigration procedure in the Netherlands. It 
is quite conceivable ‘that an alien is allowed to await the decision on his request for admission in the 
Netherlands, without necessarily linking that lawful stay to the legal position which is connected with 
a complete legalized residence’ (translations CHS). 

39 See http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3&chapter=4&lang=en. 
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to be victims of a violation of any of the economic, social and cultural rights set forth 
in the Covenant. An important difference with the optional protocol to the ICCPR, 
however, is that the optional protocol to the ICESCR was adopted only in 2008 and has 
not yet entered into force.40

Unlike the ICCPR, the International Covenant on Economic, Social and Cultural Rights 
does not contain an independent or autonomous prohibition of discrimination. Article 
2(2) ICESCR states:

The States Parties to the present Covenant undertake to guarantee that the rights 
enunciated in the present Covenant will be exercised without discrimination of any 
kind as to race, colour, sex, language, religion, political or other opinion, national or 
social origin, property, birth or other status.

Hence, this article does not contain a general prohibition of discrimination, but has 
an accessory character, as it only prohibits discrimination in the exercise of the rights 
laid down in the ICESCR. As the covenant contains a right to work;41 a right to social 
security;42 a right to an adequate standard of living;43 and a right to the enjoyment 
of the highest attainable standard of physical and mental health,44 the prohibition 
of discrimination laid down in it is very relevant for the purposes of this chapter. 
It is generally accepted that this accessory character does not mean that one of the 
substantive rights laid down in the ICESCR must actually have been violated in order to 
claim a violation of Article 2(2). However, the field of discrimination has to fall within 
the ambit of one of the rights set forth in the ICESCR. For example, if a State Party 
decides to set up a social assistance scheme, this obviously does not violate the right to 
an adequate standard of living within the meaning of Article 11 ICESCR. However, the 
exclusion of, for example, all Christians from this scheme, would amount to a violation 
of the prohibition of discrimination on the basis of religion.45  

Just like the articles of the ICCPR, Article 2(2) ICESCR fits into the ‘open model’ as 
it does not specify exceptions to the prohibition of discrimination. Obviously, as has 
been mentioned before, this does not mean that it is not possible to make distinctions 

40 In September 2012, the protocol had been ratified by 8 States (see http://treaties.un.org/Pages/View-
Details.aspx?src=TREATY&mtdsg_no=IV-3-a&chapter=4&lang=en). According to Article 18 of the 
protocol, the protocol will enter into force if it has been ratified by 10 States.

41 Article 6 ICESCR. 
42 Article 9 ICESCR. 
43 Article 11 ICESCR.
44 Article 12 ICESCR. 
45 Cf. Craven 1998, pp. 177-181; Sepúlveda 2003, pp. 380-381; Vandenhole 2005, p. 22. These authors 

refer to similar approaches by the Human Rights Committee and, especially, by the European Court 
of Human Rights.  
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between different (categories of) persons.46 The Committee held in its General 
Comment on non-discrimination that differential treatment based on prohibited 
grounds will be viewed as discriminatory unless the justification for differentiation is 
reasonable and objective.47 Interestingly, and contrary to the HRC, the Committee gave 
some explanations to this general and broadly formulated exception. According to the 
Committee, this will ‘include an assessment as to whether the aim and effects of the 
measures or omissions are legitimate, compatible with the nature of the covenant rights 
and solely for the purpose of promoting the general welfare in a democratic society. In 
addition, there must be a clear and reasonable relationship of proportionality between 
the aim sought to be realized and the measures or omissions and their effects’. These 
criteria bear a strong resemblance to the criteria used in Article 4 ICESCR; the general 
limitation rule of the covenant.48 In addition, the Committee addressed one possible 
justification ground: unavailability of resources. In the Committee’s opinion, ‘a failure 
to remove differential treatment on the basis of a lack of available resources is not 
an objective and reasonable justification unless every effort has been made to use all 
resources that are at the State party’s disposition in an effort to address and eliminate 
the discrimination, as a matter of priority’. 

Although the rights set forth in the ICESCR are subject to progressive realization and to 
available resources, the Committee has indicated that the prohibition of discrimination 
is not subject to these conditions and applies fully and immediately.49 As Sepúlveda 
argues, this interpretation finds support in the specific wording used in Article 2(2) 
(‘to guarantee’) and in its position within the covenant (in Part II).50 The rather strict 
justification test under Article 2(2) with regard to unavailability of resources as applied 
by the Committee in its General comment on non-discrimination is convincing in this 
light. 

Unlike Articles 2(1) and 26 ICCPR, Article 2(2) ICESCR does not use the wording 
‘on any ground/ of any kind such as’. This implies that the grounds enumerated in 
Article 2(2) ICESCR are exhaustive. However, the last-mentioned ground in this 
article is ‘other status’, which can have an open ended meaning.51 The Committee on 

46 This is confirmed by the fact that during the drafting of the Covenant, the word ‘distinction’, which 
was originally used in Article 2(2) ICESCR, was replaced with the word ‘discrimination’, in order to 
indicate that some distinctions might be justified (Ramcharan 1981, pp. 258-259; Sepúlveda 2003, p. 
383). 

47 General Comment no. 20 on Non-discrimination in economic, social and cultural rights, adopted on 2 
July 2009, para. 13. 

48 See Chapter 11 for an extensive discussion of this provision. 
49 General Comment no. 3 on the nature of States parties obligations, adopted on 14 December 1990, 

para. 1; General Comment no. 20 on Non-discrimination in economic, social and cultural rights, 
adopted on 2 July 2009, para. 7. See also General Comment no. 13 on the right to education, adopted 
on 8 December 1999, para. 31. 

50 Sepúlveda 2003, p. 396. 
51 Craven 1998, p. 168; Sepúlveda 2003, p. 391. 
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Economic, Social and Cultural Rights has interpreted ‘other status’ broadly and held 
that the inclusion of ‘other status’ indicates that this list is not exhaustive and other 
grounds may be incorporated in this category. 52 Nevertheless, as Krause and Scheinin 
observe: ‘[T]he fact that many of the explicitly mentioned prohibited grounds relate to 
inborn characteristics or other factors beyond the free choice by the affected person, 
may be relevant in the interpretation of what features may count as ‘other status’’.53

7.2.4.2 Application to aliens

In contrast to the ICCPR, which states in Article 2(1) that States should ensure to ‘all 
individuals within its territory and subject to its jurisdiction’ the rights laid down in 
the covenant, the ICESCR does not contain an explicit reference to the personal and 
territorial scope. The Committee generally takes the position in its general comments 
that the Covenant applies to ‘everyone under the jurisdiction’ of the contracting 
parties.54 This implies that the covenant applies to aliens as well. Another indication of 
this can be found in Article 2(3) ICESCR, which states:

Developing countries, with due regard to human rights and their national economy, 
may determine to what extent they would guarantee the economic rights recognized in 
the present Covenant to non-nationals.

This exception for developing countries, which was laid down in the covenant in order 
to end the domination of certain groups of non-nationals during colonial times55, 
implies (a contrario) that developed countries should guarantee all the rights set 
forth in the Covenant to non-nationals as well. In General Comment no. 20 on non-
discrimination, the Committee explicitly held that, without prejudice to the application 
of Article 2(3) ICESCR, the Covenant rights apply to everyone including non-nationals, 
‘such as refugees, asylum-seekers, stateless persons, migrant workers and victims of 

52 General Comment no. 20 on Non-discrimination in economic, social and cultural 
rights, adopted on 2 July 2009, para. 15. See also para. 36 of the Limburg Princi-
ples, which states: ‘The grounds of discrimination mentioned in Article 2(2) are 
not exhaustive’. 

53 Krause and Scheinin 2000. p. 258. 
54 See for example General Comment no. 12 on the right to adequate food, adopted on 12 May 1999, 

para. 14; General Comment no. 14 on the highest attainable standard of health, adopted on 11 August 
2000, para. 12; General Comment no. 18 on the right to work, adopted on 24 November 2005, para. 
12. In General Comment no. 19 on the right to social security, adopted on 23 November 2007, para. 
36 the Committee stated that ‘the Covenant contains no express jurisdictional limitation’. Accord-
ingly, the Committee widened the application of the Covenant to individuals outside the jurisdiction 
of contracting states. However, this statement was made with regard to the social security rights of 
non-nationals who have contributed to a social security scheme and who have subsequently left the 
country. Arguably, this widening of the scope of the Covenant applies only in this special situation.  

55 Cf. Limburg principles para. 43; Sepúlveda 2003, pp. 414-415. The purpose of Article 2(3) implies 
that the terms ‘developing countries’ and ‘economic rights’ should be interpreted narrowly. 
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international trafficking, regardless of legal status and documentation’.56 Hence, the 
absence of a limitation ratione personae in the covenant for developed countries, in 
combination with the approach of the Committee, indicates that the provisions of the 
ICESCR generally apply to everyone, including aliens, under the jurisdiction of a State 
Party.

7.2.4.3 Interpretation

Since the optional protocol to the ICESCR has not yet entered into force, the Committee 
is not yet authorized to receive and consider individual complaints. It has, however, 
issued a number of ‘general comments’ relevant to the issue of equal treatment of aliens 
with nationals in the field of social security. 

In its General Comment on non-discrimination, the Committee mentioned nationality 
as one of the grounds falling under the forbidden ground of discrimination of ‘other 
status’. In general comments on substantive rights, the Committee sometimes pays 
separate attention to the requirement of non-discrimination and equal treatment, 
whereby its approach differs depending on the right at stake and (sometimes) on the 
category of aliens. For example, with regard to the right to water, the Committee states 
very clearly: 

Refugees and asylum-seekers should be granted the right to water on the same 
conditions as granted to nationals.57

 
In its General Comment on the highest attainable standard of health, the Committee 
does not pay separate attention to the position of aliens when considering the prohibition 
of discrimination. It merely states in general that ‘[s]tates have a special obligation to 
provide those who do not have sufficient means with the necessary health insurance and 
health-care facilities, and to prevent any discrimination on internationally prohibited 
grounds in the provision of health care and health services, especially with respect to the 
core obligations of the right to health’ (emphasis CHS).58 Also, in its general comments 
on the right to adequate food and on the right to adequate housing, the Committee does 
not pay attention to discrimination on the basis of nationality.59

56 General Comment no. 20 on Non-discrimination in economic, social and cultural rights, adopted on 2 
July 2009, para. 30. 

57 General Comment no. 15 on the right to water, para. 16. 
58 General Comment no. 14 on the highest attainable standard of health, adopted on 11 August 2000, 

para. 19.
59 General Comment no. 12 on the right to adequate food, adopted  in 1999 and General Comment no. 4 

on the right to adequate housing, adopted in 1991. 
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In its General Comment on the right to work, the Committee does consider the principle 
of non-discrimination as regards non-nationals, albeit not extensively. It only states in 
general that this principle, ‘as set out in article 2.2 of the Covenant and in article 7 of 
the International Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families should apply in relation to employment opportunities 
for migrant workers and their families’ and underlined in this regard ‘the need for 
national plans of action to be devised to respect and promote such principles by all 
appropriate measures, legislative or otherwise’.60 In addition, it held that States Parties 
should refrain ‘from denying or limiting equal access to decent work for all persons, 
especially disadvantaged and marginalized individuals and groups, including (…) 
migrant workers’.61 When referring in other places to the prohibition of discrimination 
as regards access to the labour market, the Committee does not explicitly refer to the 
prohibited ground of nationality or immigration status.62 The Committee does not 
define the term ‘migrant worker’ and does not pay attention to possible justifications for 
unequal treatment. The reference to the International Convention on the Protection of 
the Rights of All Migrant Workers and Members of Their Families (ICPRMW) might 
indicate that the Committee intends to adopt the same approach to equal treatment 
of migrant workers as under this, more specialized, convention. The principle of 
non-discrimination laid down in the ICPRMW only applies to the rights set forth 
in the convention and the ICPRMW does not entitle migrant workers to access the 
labour market. Arguably, then, such a right does not result from the prohibition of 
discrimination laid down in the ICESCR, either. 

In its General Comment on the right to social security, the Committee applies the most 
elaborate approach to nationality discrimination. It first confirms that Article 2(2) 
ICESCR prohibits discrimination on grounds of nationality.63 It then distinguishes 
between contributory and non-contributory social security schemes. The Committee 
defines non-contributory schemes as ‘universal schemes (which provide the relevant 
benefit in principle to everyone who experiences a particular risk or contingency) or 
targeted social assistance schemes (where benefits are received by those in a situation 
of need)’.64 Hence, the general comment is not restricted to social insurance schemes, 
but applies to the complete field of social security, as understood in this book.65 With 
respect to contributory schemes, the Committee merely states as a general rule that 
non-nationals who have contributed to the scheme should be able to benefit from that 

60 General Comment no. 18 on the right to work, adopted on 24 November 2005, para. 18.
61 Idem, para. 23
62 See for example paras. 12 and 33 of General Comment no. 18. 
63 General Comment no. 19 on the right to social security, adopted on 23 November 2007, para. 36.
64 General Comment no. 19 on the right to social security, adopted on 23 November 2007, Para. 4. 
65 See Chapter 1 for the definition of social security for the purposes of this book. 
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contribution or retrieve their contributions if they leave the country.66 With regard to 
non-contributory schemes, the Committee states:

Non-nationals should be able to access non-contributory schemes for income support, 
affordable access to health care and family support. Any restrictions, including a 
qualification period, must be proportionate and reasonable. All persons, irrespective 
of their nationality, residency or immigration status, are entitled to primary and 
emergency medical care.67

Hence, non-nationals should in general be able to access non-contributory schemes 
for income support, affordable access to health care and family support. However, 
the language of the Committee (‘should be able to access’) is particularly prudent. In 
addition, restrictions as regards access are possible, so long as they are proportionate 
and reasonable. With regard to primary and emergency medical care, the language of 
the Committee is much stronger as it clearly lays down a right (‘entitled to’) to it. In 
addition, the Committee states explicitly that entitlement should exist irrespective of 
immigration status. 

The Committee further pays separate attention to the access of refugees and asylum 
seekers to non-contributory schemes. It states:

Refugees, stateless persons and asylum-seekers, and other disadvantaged and 
marginalized individuals and groups, should enjoy equal treatment in access to non-
contributory social security schemes, including reasonable access to health care and 
family support, consistent with international standards.68

In a footnote, the Committee explains the term ‘international standards’ by referring 
to Articles 23 and 24 of the Convention relating to the Status of Refugees and the 
Convention relating to the Status of Stateless Persons.69 

Hence, at first sight, the Committee seems to be of the opinion that asylum seekers 
should have a stronger claim to non-contributory schemes than non-nationals in 
general, as it pays separate attention to this category of non-nationals; as it speaks of 
‘other disadvantaged and marginalized individuals and groups’; as it uses the wording 
‘should enjoy equal treatment in access to’ instead of ‘should be able to access’; and as 
it does not refer to restrictions. However, at the same time, the Committee states that 
asylum seekers should enjoy equal treatment ‘consistent with international standards’, 
whereby it refers to Articles 23 and 24 of the Refugee Convention. It seems therefore 

66 General Comment no. 19 on the right to social security, adopted on 23 November 2007, para. 36.
67 General Comment no. 19 on the right to social security, adopted on 23 November 2007, para. 37.
68 General Comment no. 19 on the right to social security, adopted on 23 November 2007, para. 38.
69 General Comment no. 19 on the right to social security, adopted on 23 November 2007, footnote 30. 
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that the prohibition of discrimination laid down in the ICESCR does not require 
more, in terms of rights for asylum seekers, than what has been provided for in other 
international standards in general and the Refugee Convention in particular. Articles 
23 and 24 of the Refugee Convention prescribe that refugees should be accorded the 
same treatment as is accorded to nationals with regard to public relief and assistance 
and with regard to social security. However, these provisions only apply to refugees 
who are ‘lawfully staying’ in the host country. As has been argued in section 5.8, this 
qualifying condition generally cannot be met by asylum seekers. Hence, to provide 
refugees and asylum seekers with equal access to non-contributory schemes only once 
they are ‘lawfully staying’ in the country is consistent with ‘international standards’ and 
therefore, arguably, with the prohibition of discrimination laid down in the ICESCR as 
well. 

7.2.4.4 Analysis

In its General Comment on the right to social security, the Committee has applied 
the general prohibition of discrimination to the position of non-nationals. Accordingly, 
it has applied and interpreted the ‘empty’ norm of non-discrimination in the context 
of social security, in the performance of which it has a large amount of freedom.70 
In applying this provision, the Committee distinguishes between contributory benefits 
and non-contributory benefits. In doing so, the Committee seems to be inspired by 
international social security law,71 although it does not refer to such instruments 
explicitly. The Committee seems to be of the opinion that for certain distinctions 
between nationals and non-nationals in the field of social security, no justification is 
possible. This is true for the treatment of non-nationals as regards contributory social 
security schemes, provided that they have contributed to such schemes. The Committee 
has not commented upon the exclusion of non-nationals from access (and hence from 
the possibility to contribute) to such schemes. As regards non-contributory schemes, 
the general rule seems to be that distinctions between nationals and non-nationals are 
possible, provided that they are proportionate and reasonable. With regard to refugees 
and asylum seekers, such restrictions seem to be justified only if they are consistent 
with international standards, in particular the Refugee Convention. As the Refugee 
Convention accords to right to equal treatment with nationals only to refugees ‘lawfully 
staying’ in the territory, the exclusion of asylum seekers from non-contributory benefits 
schemes on the ground that they are not staying lawfully on the territory seems to be 
consistent with Article 2(2) ICESCR.      

As regards access to employment, it is remarkable that the Committee does not list 
asylum seekers or refugees under the category of disadvantaged and marginalized 

70 See section 4.3. 
71 See Chapter 6. 
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groups, whereas it explicitly includes them in these groups in its General Comment 
on the right to social security. This raises the question whether the Committee is of the 
opinion that refugees and asylum seekers are not entitled to equal access to the labour 
market. The Committee does refer explicitly to migrant workers as regards access to the 
labour market. The reference to the International Convention on the Protection of the 
Rights of All Migrant Workers and Members of Their Families might indicate, however, 
that the same approach with respect to access to employment should be adopted under 
both instruments, which would mean that migrant workers are not entitled to equal 
access to the labour market as nationals.

7.3 Major CoE human rights conventions

7.3.1 Introduction

This section will discuss general prohibitions of discrimination laid down in the 
two general human rights conventions realized within the framework of the Council 
of Europe: The Convention for the Protection of Human Rights and Fundamental 
Freedoms and the European Social Charter (revised). 

7.3.2 European Convention on Human Rights

7.3.2.1 Text and context

The Convention for the Protection of Human Rights and Fundamental Freedoms 
(European Convention on Human Rights, ECHR) was opened for signature in 1950 
and entered into force in 1953. The ECHR has been ratified by all Member States 
of the Council of Europe (and, accordingly, by all EU Member States). Due to the 
establishment of the European Court on Human Rights that can deliver legally binding 
judgments, the ECHR has been described as the most developed system of legal 
protection under international human rights law.72 

Article 14 ECHR reads:

The enjoyment of the rights and freedoms set forth in this Convention shall be secured 
without discrimination on any ground such as sex, race, colour, language, religion, 
political or other opinion, national or social origin, association with a national 
minority, property, birth or other status.

72 Ovey and White 2006, p. 508. 
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The text of this provision has a number of important implications. First of all, the 
words ‘on any ground such as’ show that the list of grounds of discrimination set out in 
Article 14 is ‘illustrative and not exhaustive’.73 This means that, in principle, all kinds 
of inequalities or distinctions may fall under the scope of this article. Nevertheless, 
the Court has ruled that ‘Article 14 prohibits, within the ambit of the rights and 
freedoms guaranteed, discriminatory treatment having as its basis or reason a personal 
characteristic (“status”) by which persons or groups of persons are distinguishable 
from each other’.74 Some connection between the ground of discrimination and a 
characteristic of a person or a group therefore seems necessary in order for Article 14 to 
be applicable. However, as Gerards notes, this requirement is interpreted very broadly 
and is not consistently applied by the Court.75 Indeed, the Court held that it does not 
have to be an innate or inherent characteristic.76 Another relevant aspect of the ground 
on which the discrimination is based seems to be the extent to which this ground can be 
changed as a matter of choice. In the case of Carson and Others v. the United Kingdom 
the Court held that ‘ordinary residence, like domicile and nationality, is to be seen as 
an aspect of personal status and that the place of residence applied as a criterion for the 
different treatment of citizens in the grant of State pensions is a ground falling within 
the scope of Article 14’.77 Nevertheless, it also held that as the place of residence is ‘a 
characteristic which can be changed as a matter of choice’, individuals do not require 
the same level of protection against differences in treatment based on this ground as is 
needed in relation to differences based on an ‘inherent characteristic, such as gender or 
racial or ethnic origin’.78 

73 This is explicitly affirmed by the Court in: ECtHR 8 June 1976, application nos. 5100/71; 5101/71; 
5102/71; 5354/72; 5370/72 (Engel and Others v. the Netherlands), para. 72.

74 ECtHR 7 December 1976, application nos. 5095/71; 5920/72; 5926/72 (Kjeldsen, Busk Madsen and 
Pedersen v. Denmark), para. 56. See also ECtHR 12 February 2008, application no. 21906/04 (Kafka-
ris v. Cyprus), para. 160. In the case of Magee v. the United Kingdom, the Court ruled that ‘in so far 
as there exists a difference in treatment of detained suspects under the 1988 Order and the legislation 
of England and Wales on the matters referred to by the applicant, that difference is not to be explained 
in terms of personal characteristics, such as national origin or association with a national minority, but 
on the geographical location where the individual is arrested and detained. (…). In the present case, 
such a difference does not amount to discriminatory treatment within the meaning of Article 14 of the 
Convention’ (ECtHR 6 June 2000, application no. 28135/95, para. 50). In the case of Gerger v. Tur-
key, the Court ruled that to treat persons who are convicted for terrorist offences less favourably with 
regard to automatic parole than persons convicted under the ordinary law does not amount to a form of 
discrimination that is contrary to the Convention, as no distinctions are made between different groups 
of people, but between different types of offence, according to the legislature’s view of their gravity 
(ECtHR 8 July 1999, application no. 24919/94, para 69. See in this regard also the admissibility deci-
sion on the case of Mutlu and Yildiz v. Turkey (ECtHR 17 October 2000, application no. 30495/96). 

75 Gerards 2004, p. 10.
76 ECtHR 13 July 2010, appl. no. 7205/07 (Clift v. the United Kingdom), para. 59.
77 Para. 76.
78 Para. 80. This aspect therefore has consequences for the scope of the margin of appreciation, see 

further below. It is questionable whether the possibility to change the place of residence as a matter of 
choice also applies to refugees (see ECtHR 27 September 2011, appl. no. 56328/07 (Bah v. the United 
Kingdom).  
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Secondly, the provision does not indicate what forms of differential treatment constitute 
‘discrimination’. The French language version even states ‘sans distinction aucune’. As 
has been argued before, to prohibit all kinds of inequalities would lead to unreasonable 
results.79 This is affirmed by the Court in the Belgian Linguistic case, the first case on 
Article 14. The Court held:

In spite of the very general wording of the French version (“sans distinction aucune”), 
Article 14 does not forbid every difference in treatment in the exercise of the rights and 
freedoms recognised. This version must be read in the light of the more restrictive text 
of the English version (“without discrimination”). In addition, and in particular, one 
would reach absurd results were one to give Article 14 an interpretation as wide as 
that which the French version seems to imply. One would, in effect, be led to judge as 
contrary to the Convention every one of the many legal or administrative provisions 
which do not secure to everyone complete equality of treatment in the enjoyment of the 
rights and freedoms recognised.80  

Hence, the Court had to develop criteria on the basis on which it can be determined 
whether or not a given difference in treatment contravenes Article 14 ECHR. The Court 
has identified such criteria already in the Belgian Linguistic case. In the case of Burden 
v. the United Kingdom the Court summarizes these criteria as follows: 

The Court has established in its case-law that in order for an issue to arise under 
Article 14 there must be a difference in the treatment of persons in relevantly similar 
situations (…). Such a difference of treatment is discriminatory if it has no objective and 
reasonable justification; in other words, if it does not pursue a legitimate aim or if there 
is not a reasonable relationship of proportionality between the means employed and 
the aim sought to be realised. The Contracting State enjoys a margin of appreciation in 
assessing whether and to what extent differences in otherwise similar situations justify 
a different treatment (…).81 

Thus, in order to give rise to a violation of Article 14 the following criteria have to be 
met:
•	 Persons in relevantly similar situations have to be treated differently (on the basis 

of a personal characteristic);

79 See section 4.2. 
80 ECtHR 23 July 1968, application nos. 1474/62; 1677/62; 1691/62; 1769/63; 1994/63; 2126/64 (case 

“relating to certain aspects of the laws on the use of languages in education in Belgium” v. Belgium), 
para. 10. 

81 ECtHR 29 April 2008, application no. 13378/05 (Burden v. the United Kingdom), para. 60. See also 
ECtHR 18 February 2009, application no. 55707/00 (Andrejeva v. Latvia), para. 81; ECtHR 6 July 
2005, application nos. 65731/01 and 65900/01 (Stec and Others v. the United Kingdom), para. 51. 
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•	 No objective and reasonable justification for this difference in treatment should 
exist, which means:
- the difference in treatment does not pursue a legitimate aim; or
- there is not a reasonable relationship of proportionality between the means 

employed and the aim sought to be realized.

With regard to the first criterion, it should be noted that the Court skips this ‘comparability 
test’ in many cases,82 while in other cases the Court only mentions this test, without 
applying it in substance. In addition, the Court often merges this test into the justification 
test by treating the discussion of analogous situations as an aspect of justification.83 The 
‘comparability test’ is sometimes replaced by a ‘test of disadvantage’, which means that 
the Court examines whether it is sufficiently established that the applicant is actually 
disadvantaged by the difference in treatment.84 If this is not the case, then the Member 
State does not have to give a justification for the difference in treatment.

The Court allows the States Parties a margin of appreciation in assessing whether and to 
what extent differences in otherwise similar situations justify a different treatment. The 
scope of this margin will vary according to the ‘circumstances, the subject matter and 
its background’.85 In this respect, one of the relevant factors may be ‘the existence or 
non-existence of common ground between the laws of the Contracting States’.86 Other 
relevant factors in establishing the scope of the margin of appreciation include the 

82 The Court often skips this test in cases of ‘suspect classifications’ requiring ‘very weighty reasons’, 
such as gender, nationality and sexual orientation (see further below). In these cases, comparability is 
apparently assumed. (Van Dijk et al. 2006, p. 1038, fn. 36; Gerards 2004, pp. 22-23).  

83 Van Dijk et al. 2006, pp. 1036-1039; Gerards 2004, pp. 22-26. According to Arnardóttir, while it may 
be argued that the comparability test and the justification test are two distinct tests, it may also be 
argued that the comparability test is not a distinct test, but merely a ‘concrete expression of one of 
the viable justifications under Article 14 objective and reasonable justification test’ (Arnardóttir 2003, 
pp. 53-54). Also Schokkenbroek states that ‘the question of whether or not persons or groups are in 
comparable situations may itself require a delicate assessment (appréciation) of the circumstances of 
the case, and it may be difficult to draw the borderline between such assessments and those required 
under the proportionality test’ (Schokkenbroek 1998, p. 23). See also O’Connell 2009, pp. 218-219 
(‘The question of whether a comparator is in an analogous position is one which Strasbourg treats 
therefore as being closely related to the question of justification, though it has not been supplanted by 
the justification test’) and p. 228 (‘The court’s discussion of analogous situations is often treated as an 
aspect of justification, rather than a search for a comparator’). 

84 Van Dijk et al. 2006, p. 1039; Gerards 2004, pp. 26-28. Both authors are of the opinion that the ‘test 
of disadvantage’ is a better criterion than the ‘comparability test’, as disadvantageous treatment can 
be established on the basis of objective and verifiable facts. 

85 ECtHR 18 February 2009, application no. 55707/00 (Andrejeva v. Latvia), para. 82.
86 ECtHR 28 November 1984, application no. 8777/79, (Rasmussen v. Denmark), para. 40; ECtHR 27 

March 1998, appl. no. 20458/92 (Petrovic v. Austria), para. 38; ECtHR 9 January 2003, application 
no. 45330/99 (S.L. v. Austria), para. 41. According to Gerards, this ‘common ground factor’ is ‘one 
of the most important factors determining the margin of appreciation that is left to the state’ (Gerards 
2004, p. 39).   
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ground on which the discrimination is based87 and the context or policy field in which 
the distinctions are made.88 

Thirdly, the wording ‘the enjoyment of the rights and freedoms set forth in this 
Convention’ implies that Article 14 does not have an autonomous character, but is 
accessory to other articles of the ECHR. It only protects against discrimination if there 
is a relationship with one of the substantive provisions of the convention (or of the 
First, Fourth, Sixth, Seventh or Thirteenth Protocol89). The Court has applied a flexible 
approach to this accessory aspect of Article 14. It usually states:

According to the Court’s established case-law, Article 14 complements the other 
substantive provisions of the Convention and the Protocols. It has no independent 
existence since it has effect solely in relation to “the enjoyment of the rights and 

87 In the case of Stec and Others v. the United Kingdom the Court held for example that as a general 
rule, ‘very weighty reasons would have to be put forward before the Court could regard a difference in 
treatment based exclusively on the ground of sex as compatible with the Convention’ (ECtHR 6 July 
2005, application nos. 65731/01 and 65900/01, para. 52. See in this regard also ECtHR 28 January 
1997, appl. no. 20060/92 (Van Raalte v. the Netherlands), para. 39. In the case of Gaygusuz v. Austria, 
the Court required ‘very weighty reasons’ with regard to differences in treatment based exclusively on 
the ground of nationality (ECtHR 16 September 1996, appl. no. 17371/90, para. 42). See on distinc-
tions based on nationality further below. Also distinctions between legitimate and illegitimate children 
and distinctions based on religion are seen by the Court as ‘suspect classifications’, as a result of 
which the scope of the margin of appreciation is smaller (Van Dijk et al. 2006, pp. 1046-1049). How-
ever, the ground on which the difference of treatment is based may also indicate a wider margin of 
appreciation. In the case of Carson and Others v. the United Kingdom the Court held for example that 
as the place of residence is ‘a characteristic which can be changed as a matter of choice’, individuals 
do not require the same level of protection against differences in treatment based on this ground as is 
needed in relation to differences based on an ‘inherent characteristic, such as gender or racial or ethnic 
origin’ (ECtHR 4 November 2008, application no. 42184/05, para. 80).     

88 In the case of Andrejeva v. Latvia, the Court held for example: ‘a wide margin of appreciation is usual-
ly allowed to the State under the Convention when it comes to general measures of economic or social 
strategy. Because of their direct knowledge of their society and its needs, the national authorities are 
in principle better placed than the international judge to appreciate what is in the public interest on 
social or economic grounds, and the Court will generally respect the legislature’s policy choice unless 
it is “manifestly without reasonable foundation”’(ECtHR 18 February 2009, application no. 55707/00, 
para. 83). See in this regard also: ECtHR 6 July 2005, application nos. 65731/01 and 65900/01 (Stec 
and Others v. the United Kingdom), para. 52; ECtHR 29 April 2008, application no. 13378/05 (Bur-
den v. the United Kingdom), para. 60; ECtHR 4 November 2008, application no. 42184/05 (Carson 
and Others v. the United Kingdom), para. 73. Gerards identifies six factors influencing the scope of 
the margin of appreciation: (1) the common ground factor, (2) the better placed argument, (3) the 
character and weight of the aims pursued, (4) the context of the contested measure, (5) the character 
and importance of the affected rights, and (6) the character of the infringement (Gerards 2004, pp. . 
39-46). Arnardóttir identifies three such factors: (1) the particular type of discrimination, (2) the par-
ticular badge of differentiation, and (3) a particular interest upon which the differentiation encroaches 
(Arnardóttir 2003, pp. 184-186). As this falls outside the scope of this book, I will not further discuss 
all possible factors influencing the scope of the review. 

89 These protocols provide that all the provisions of the Convention apply to them (Article 5 of Protocol 
no.1; Article 6(1) of Protocol no. 4; Article 6 of Protocol no. 6; Article 7 of Protocol no. 7 and Article 
5 of Protocol no. 13). 
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freedoms” safeguarded by those provisions. Although the application of Article 14 
does not necessarily presuppose a breach of those provisions - and to this extent it 
is autonomous -, there can be no room for its application unless the facts at issue fall 
within the ambit of one or more of the latter.90

This means that in order for Article 14 to be applicable in a certain case, it is sufficient 
that the facts of the case fall within ‘the ambit’ of one of the substantive provisions of 
the ECHR and its Protocols. As a breach of those provisions is not required, Article 
14 has an autonomous meaning. It ‘extends beyond the enjoyment of the rights and 
freedoms which the Convention and Protocols require each State to guarantee. It 
applies also to those additional rights, falling within the general scope of any Article of 
the Convention, for which the State has voluntarily decided to provide’.91 The flexible 
approach to the accessory aspect of Article 14 is also shown by the broad interpretations 
by the Court of the ‘general scope’ of the articles of the ECHR. In the case of Petrovic 
v. Austria, on alleged discrimination with regard to the granting of parental leave 
allowance, the Court held for example that ‘by granting parental leave allowance States 
are able to demonstrate their respect for family life within the meaning of Article 8 
of the Convention’, as a result of which the allowance comes within the scope of that 
provision, according to the Court.92

On 1 April 2005, protocol no. 12 to the ECHR entered into force.93 Article 1 of this 
protocol reads:

1 The enjoyment of any right set forth by law shall be secured without discrimination 
on any ground such as sex, race, colour, language, religion, political or other opinion, 
national or social origin, association with a national minority, property, birth or other 
status.
2 No one shall be discriminated against by any public authority on any ground such as 
those mentioned in paragraph 1.

90 ECtHR 28 November 1984, application no. 8777/79 (Rasmussen v. Denmark), para. 29. See also 
(amongst others): ECtHR 28 May 1985, application nos. 9214/80; 9473/81; 9474/81 (Abdulaziz, 
Cabales and Balkandali v. the United Kingdom), para. 71; ECtHR 29 April 2008, application no. 
13378/05 (Burden v. the United Kingdom), para. 58.

91 ECtHR 6 July 2005, application nos. 65731/01 and 65900/01 (Stec and Others v. the United King-
dom), para. 40; ECtHR 4 November 2008, application no. 42184/05 (Carson and Others v. the United 
Kingdom), para. 70; ECtHR 18 February 2009, application no. 55707/00 (Andrejeva v. Latvia), para. 
74. In other words: ‘the notion of discrimination includes cases where a person or group is treated, 
without proper justification, less favourably than another, even though the more favourable treatment 
is not called for by the Convention (ECtHR 21 June 2011, appl. no. 5335/05 (Ponomaryovi v, Bul-
garia), para. 53.  

92 ECtHR 27 March 1998, appl. no. 20458/92, para. 29. 
93 On that date, the required number of ten ratifications had been met.
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The most important difference with Article 14 ECHR is that this provision contains an 
autonomous prohibition of discrimination. It therefore ‘affords a scope of protection 
which extends beyond the “enjoyment of the rights and freedoms set forth in [the] 
Convention”.’94 

The Court has made clear that Article 1 of protocol no. 12 extends the scope of protection 
not only to ‘any right set forth by law’, as the text of paragraph 1 might suggest, but 
beyond that. This follows in particular from paragraph 2, according to the Court.95 The 
Court referred in this respect to the Explanatory Report on Article 1 of Protocol no. 
12, which states that the scope of protection of that Article concerns four categories of 
cases, in particular where a person is discriminated against:

‘i. in the enjoyment of any right specifically granted to an individual under national 
law;
ii. in the enjoyment of a right which may be inferred from a clear obligation of a public 
authority under national law, that is, where a public authority is under an obligation 
under national law to behave in a particular manner;
iii. by a public authority in the exercise of discretionary power (for example, granting 
certain subsidies);
iv. by any other act or omission by a public authority (for example, the behaviour of law 
enforcement officers when controlling a riot)’.96

Hence, Article 1 of Protocol no. 12 is not only applicable to legislative acts, but also 
to all other acts and exercise of power by public authorities. According to Gerards, 
however, most situations mentioned in the four categories are already covered by Article 
14 ECHR. According to her, the main difference between Article 14 ECHR and Article 
1 of Protocol no. 1 is that four categories of government behaviour have now expressly 
be named by the Explanatory Report and that the material scope is formulated more 
clearly in the two different paragraphs of the latter article.97  
 
The meaning of the term “discrimination” in Article 1 is intended to be identical to 
that in Article 14 ECHR, i.e. unjustified unequal treatment.98 Also, the list of non-
discrimination grounds is identical to that in Article 14 ECHR. ‘This solution was 
considered preferable over others, such as expressly including certain additional non-
discrimination grounds (for example, physical or mental disability, sexual orientation 

94 Explanatory report to Protocol no. 12, para. 21. 
95 ECtHR 9 December 2010, appl. no. 7798/08 (Savez crkava “Riječ života” and Others v. Croatia), 

para. 104. 
96 Idem. 
97 Gerards 2008b. 
98 Explanatory report to Protocol no. 12, para. 18. To that end, the wording of the French version (“sans 

discrimination aucune”) has been slightly adapted as compared to the wording of Article 14 (“sans 
distinction aucune”). 
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or age), not because of a lack of awareness that such grounds have become particularly 
important in today’s societies as compared with the time of drafting of Article 14 of 
the Convention, but because such an inclusion was considered unnecessary from a 
legal point of view since the list of non-discrimination grounds is not exhaustive, and 
because inclusion of any particular additional ground might give rise to unwarranted a 
contrario interpretations as regards discrimination based on grounds not so included’.99

Accordingly, the expectation was that, with the exception of the accessory character 
of Article 14, the analytical approach of the Court with regard to Article 14 would be 
more or less the same with regard to Article 1 of Protocol no. 12.100 In December 2009 
the Court delivered its first judgment on Article 1 of Protocol no. 12.101 This judgment 
confirmed the expectation with respect to the limited additional protection that Article 1 
of Protocol no. 12 would offer alongside the protection offered by Article 14.102 

Although Article 14 is frequently invoked by applicants, the Court does not always 
apply this provision.103 When the Court finds a violation of one of the substantive 
provisions of the Convention or the Protocols, it often takes the position that it is 
no longer necessary to consider the case under Article 14 as well. This position is 
different if ‘a clear inequality of treatment in the enjoyment of the right in question is 
a fundamental aspect of the case’.104 Hence, the Court treats Article 14 as a subsidiary 
guarantee to the other substantive provisions and usually examines an alleged violation 
of Article 14 only if it does not find a separate breach of the other substantive provision 
invoked. However, the Court seems to nuance this ‘subsidiary character’ of Article 14 
in recent case law.105 

To conclude, this section shows that Article 14 ECHR and Article 1 of Protocol no. 12 
fit in the open model of discrimination clauses. Consequently, the Court had to come 
up with an interpretation of the concept of discrimination. The Court has developed an 
extensive analytical framework for examining complaints under this article. Below, 
how the Court applies this framework with regard to discrimination of aliens in the 
field of social security and employment will be examined. First, the question has to 

99 Explanatory report to Protocol no. 12, para. 20. 
100 Arnardóttir 2003, pp. 40-41; Gerards 2008b. 
101 ECtHR 22 December 2009, appl. nos. 27996/06 and 34836/06 (Sejdić and Finci v. Bosnia and Herze-

govina). 
102 The Court held that the notions of discrimination prohibited by Article 14 and by Article 1 of Protocol 

No. 12 are to be interpreted in the same manner (para. 55-56).  In the case of Savez crkava “Riječ 
života” and Others v. Croatia, the Court did not found it necessary to examine the complaint under 
Article 1 of Protocol no. 12, after it had already found a violation of Article 14 taken together with 
Article 9 of the Convention (ECtHR 9 December 2010, appl. no. 7798/08, para. 114-115). 

103 Gerards 2004, p. 3; O’Connell 2009, p. 212; Ovey and White 2002, pp. 347-348. 
104 ECtHR 9 October 1979, application no. 6289/73 (Airey v. Ireland), para. 30; ECtHR 29 April 1999, 

application nos. 25088/94, 28331/95 and 28443/95 (Chassagnou and Others v. France), para. 89.
105 See Van Dijk et al 2006, pp. 1033-1034 with further references. 
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be answered whether Article 14 ECHR and Article 1 of Protocol no. 12 apply to (all 
categories of) aliens.  

7.3.2.2 Application to aliens

Article 1 ECHR reads:

The High Contracting Parties shall secure to everyone within their jurisdiction the 
rights and freedoms defined in Section I of this Convention.

The wording ‘everyone within their jurisdiction’ implies that all persons who are 
subject to the jurisdiction of a contracting state are protected by the rights laid down 
in the convention, irrespective of their nationality or place of residence.106 The Court 
held in the case of Banković and others v. Belgium and 16 other contracting states: 
‘as to the “ordinary meaning” of the relevant term in Article 1 of the Convention, the 
Court is satisfied that, from the standpoint of public international law, the jurisdictional 
competence of a State is primarily territorial’.107 The Court finds confirmation for 
this ‘essentially territorial notion of jurisdiction’ in the preparatory material of the 
Convention.108 Accordingly, persons on the territory of a state are ‘clearly within its 
jurisdiction’.109 

The term ‘territory’ should be interpreted broadly. The judgment of the Court in the 
case of Amuur v. France shows that the ECHR is also applicable to aliens who are 
refused leave to enter the territory and who are held in transit zones of airports.110 The 
Court held that despite its name the international zone of Paris-Orly Airport ‘does not 
have extraterritorial status’.111 

106 Van Dijk et al. 2006, pp. 13-14. 
107 ECtHR 12 December 2001, Application no. 52207/99, para. 59. 
108 Idem, para. 63. The Collected Edition of the Travaux Préparatoires of the European Convention on 

Human Rights (Vol. III, p. 260) states: “The Assembly draft had extended the benefits of the Conven-
tion to ‘all persons residing within the territories of the signatory States’. It seemed to the Committee 
that the term ‘residing’ might be considered too restrictive. It was felt that there were good grounds for 
extending the benefits of the Convention to all persons in the territories of the signatory States, even 
those who could not be considered as residing there in the legal sense of the word. The Committee 
therefore replaced the term ‘residing’ by the words ‘within their jurisdiction’ which are also contained 
in Article 2 of the Draft Covenant of the United Nations Commission.” (para. 19 of the judgment, 
emphasis CHS). 

109 Idem, para. 68. 
110 ECtHR 25 June 1996, application no. 19776/92. 
111 Para. 52. 
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Hence, the ECHR is applicable to all persons (including aliens) within or at the border 
of the territory of contracting states.112

7.3.2.3 Interpretation

The Court has not delivered any judgments or decisions on equal treatment of aliens 
and nationals as regards access to the labour market.113 As regards access to social 
security benefits, the Court has delivered a number of relevant judgments on the 
discrimination of aliens. This section will discuss these judgments. These judgments 
all concern the application of Article 14; the Court has not yet delivered a judgment 
on the application of Article 1 of protocol 12 to discrimination of aliens in the field of 
nationality. A distinction will be made between the question of applicability of Article 
14 and the question of compliance with Article 14.
 
Applicability of Article 14
As has been mentioned above, in order for Article 14 to be applicable, the facts of 
the case have to fall within ‘the ambit’ of one of the substantive provisions of the 
Convention or its Protocols. While neither the ECHR nor its Protocols contain a right 
to social security, the Court has ruled that the right to social security benefits can fall 
within the ambit of Articles 2, 3, 8 and Article 1 of the first Protocol. 

The most important article with regard to the right to social security benefits is Article 
1 of Protocol no. 1, which guarantees the protection of property. The Court has stated 
that this article does not place a restriction on the state’s freedom to decide whether 
or not to have in place any form of social security scheme, or to choose the type or 
amount of benefits to provide under any such scheme. ‘If, however, a Contracting State 
has in force legislation providing for the payment as of right of a welfare benefit (…) 
that legislation must be regarded as generating a pecuniary interest falling within the 

112 The question whether the Convention can under certain circumstances also be applicable to persons 
outside the territory of contracting states will not be discussed here. See in this regard: Spijkerboer 
and Vermeulen 2005, pp. 81-83; Van Dijk et al. 2006, pp. 13-17 and, especially, Den Heijer 2012. In 
addition, the Convention might be applicable to acts of organs of contracting states that have been 
committed outside their territory (see Van Dijk et al. 2006, pp. 19-23). 

113 The only relevant case in this regard seems to the case of Coorplan-Jenni GESMBH and Elvir Hascic 
v. Austria. In this case, the applicant complained under Article 14 ECHR about the Austrian authorities’ 
refusal to grant him an employment permit. The Court decided that the complaint was incompatible 
ratione materiae with the provisions of the convention, as the complaint did not fall within the ambit 
of Article 8, as a result of which Article 14 was not applicable. The Court held in this regard that the 
refusal of the work permit did not affect the possibility of the foreigner involved to pursue a profes-
sional activity to such a significant degree that the there are consequential effects on the enjoyment of 
his right to respect for his “private life” within the meaning of Article 8 ECHR (ECtHR 24 February 
2005 (decision), appl. no. 10523/02). See on the meaning of Article 8 ECHR for access to the labour 
market further Chapter 12.  
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ambit of Article 1 of Protocol No. 1 for persons satisfying its requirements’.114 In the 
case of Gaygusuz v. Austria, the Court ruled for the first time that the right to social 
security benefits falls within the scope of Article 1 of Protocol no. 1.115 This judgment 
did not, however, make very clear whether a link between payment of contributions 
and entitlement to the benefit is necessary in order for the benefit to be protected by 
Article 1 of the first protocol,116 as a result of which two distinct lines of authority can 
be identified in later case law.117 The Court put an end to this ambiguity in the case 
of Stec and Others v. the United Kingdom by stating: ‘if any distinction can still be 
said to exist in the case-law between contributory and non-contributory benefits for 
the purposes of the applicability of Article 1 of Protocol No. 1, there is no ground to 
justify the continued drawing of such a distinction’.118 Such a distinction is no longer 
justified according to the Court as the Court's approach to Article 1 of Protocol No. 
1 should reflect the reality of the way in which the provision of welfare is currently 
organized within the contracting states. It is clear that in most states, ‘[b]enefits are 
funded in a large variety of ways: some are paid for by contributions to a specific fund; 
some depend on a claimant's contribution record; many are paid for out of general 
taxation on the basis of a statutorily defined status. (…) Given the variety of funding 
methods, and the interlocking nature of benefits under most welfare systems, it appears 
increasingly artificial to hold that only benefits financed by contributions to a specific 
fund fall within the scope of Article 1 of Protocol No. 1. Moreover, to exclude benefits 
paid for out of general taxation would be to disregard the fact that many claimants 
under this latter type of system also contribute to its financing, through the payment 
of tax’.119 The Court continued by stating that ‘[w]here an individual has an assertable 
right under domestic law to a welfare benefit, the importance of that interest should also 
be reflected by holding Article 1 of Protocol No. 1 to be applicable’.120 Hence, whereas 
Article 1 of Protocol no. 1 does not require states to develop social security schemes, if 
states have in place schemes providing for the payment as of right of a welfare benefit, 
Article 1 of protocol no. 1 and, consequently, Article 14 ECHR are applicable. It is not 
relevant whether (contributory or non-contributory) social security schemes in the strict 
sense or social assistance schemes are at stake; the relevant test is whether an assertable 

114 Decision on the case of Stec and others v. the United Kingdom, applications nos. 65731/01 and 
65900/01, para. 54; ECtHR 18 February 2009, application no. 55707/00 (Andrejeva v. Latvia), para. 
77. 

115 ECtHR 16 September 1996, appl. no. 17371/90. 
116 While the Court first noted that the entitlement to emergency assistance was linked to the payment of 

contributions to the unemployment insurance fund (para. 39), it subsequently stated that Article 1 of 
Protocol no. 1 was applicable ‘without it being necessary to rely solely on the link between entitlement 
to emergency assistance and the obligation to pay “taxes or other contributions”’(para. 41). See also 
Vonk 2000.

117 Kapuy 2007, p. 227. 
118 Decision of 6 July 2005, applications nos. 65731/01 and 65900/01, para. 53. This has been confirmed 

in the case of  Andrejeva v. Latvia (ECtHR 18 February 2009, application no. 55707/00, para. 76). 
119 Idem, para. 50. 
120 Idem, para. 51. 
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right to the benefit concerned exists. In such cases, Article 1 of Protocol 1 is applicable 
if people are denied all or part of a particular benefit as well as if people are denied 
access to particular social security schemes.121 

Case law shows that certain kinds of social security benefits fall under the scope of 
other articles of the ECHR as well. The Court has, for example, accepted that certain 
social security benefits that promote family life, such as child benefits or parental leave 
allowances, fall within the ambit of Article 8 ECHR.122 Also insufficient (or denial of) 
public funding of health care can under certain circumstances fall under the scope of 
Article 8.123 In addition, ‘an issue may arise under Article 2 where it is shown that the 
authorities of a Contracting State put an individual’s life at risk through the denial of 
health care which they have undertaken to make available to the population generally’.124 
Finally, the Court held that ‘a complaint about a wholly insufficient amount of pension 
and the other social benefits may, in principle, raise an issue under Article 3 of the 
Convention which prohibits inhuman or degrading treatment’.125

Hence, Article 14 ECHR will generally be applicable in the case of alleged 
discrimination in contributory or non-contributory social insurance or social assistance 
schemes providing benefits as of right or with regard to discrimination in providing 
health care which is available to the population generally. Accordingly, even before the 
coming into force of Protocol no. 12, the Court has made it possible to bring almost any 
claim of discrimination in the field of social security before the Court. 

121 See the admissibility decision in the case of Luczak v. Poland (ECtHR 27 March 2007, application 
no. 77782/01). According to the Court there is no ‘material difference’ between the denial of a certain 
benefit and the denial of access to a certain benefit scheme, as people who are prevented from joining 
a certain social security scheme are, consequently, also denied the right to draw benefits from it. 

122 ECtHR 27 March 1998, appl. no. 20458/92 (Petrovic v. Austria), para. 29 (‘By granting parental leave 
allowance States are able to demonstrate their respect for family life within the meaning of Article 
8 of the Convention; the allowance therefore comes within the scope of that provision’); ECtHR 25 
October 2005, Application no. 58453/00 (Niedzwiecki v. Germany), para 31and ECtHR 25 October 
2005, Application no. 59140/00, (Okpisz v. Germany), para. 32 (‘By granting child benefits, States are 
able to demonstrate their respect for family life within the meaning of Article 8 of the Convention; the 
benefits therefore come within the scope of that provision’). 

123 Decision of 4 January 2005, application no. 14462/03 (Pentiacova and 48 Others v. Moldova): ‘While 
the Convention does not guarantee as such a right to free medical care, in a number of cases the Court 
has held that Article 8 is relevant to complaints about public funding to facilitate the mobility and 
quality of life of disabled applicants (…). The Court is therefore prepared to assume for the purposes 
of this application that Article 8 is applicable to the applicants’ complaints about insufficient funding 
of their treatment’ (emphasis CHS). 

124 ECtHR 10 May 2001, Application no. 25781/94 (Cyprus v. Turkey), para. 219; Decision of 4 January 
2005, application no. 14462/03 (Pentiacova and 48 Others v. Moldova). 

125 Decision of 23 April 2002, application no. 56869/00 (Laroshina v. Russia); ECtHR 25 October 2005, 
application no. 68029/01 (Kutepov and Anikeyenko v. Russia), para. 62. 
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Compliance with Article 14
This sub-section will discuss relevant case law on discrimination on grounds of 
nationality and immigration status as regards social security benefits.126 Attention will 
also be paid to case law on discrimination on these grounds as regards social benefits 
closely related to social security, such as education and social housing, as these cases 
contain relevant observations of a general nature and explicitly refer to case law on 
social security benefits. The various cases discussed here will be analysed for their 
relevance with respect to the position of asylum seekers in more depth below.  

In the case of Gaygusuz v. Austria127 the Court examined for the first time a complaint of 
discrimination of aliens in the field of social security. This case concerned an application 
of a Turkish national for an allowance under the Austrian unemployment emergency 
assistance scheme. This application was rejected exclusively on the ground that he did 
not have Austrian nationality and did not fall within any of the categories exempted 
from that condition.128 The Court dealt with the case in a strikingly short way.129 After 
determining that Article 14 was applicable in this case (in conjunction with Article 1 of 
Protocol no. 1), the Court held that the ground of distinction in this case was nationality, 
which was covered by Article 14. The Court observed that the contracting states enjoy a 
certain margin of appreciation, but added that ‘very weighty reasons would have to be 
put forward before the Court could regard a difference of treatment based exclusively 
on the ground of nationality as compatible with the Convention’. The Court applied 
this ‘very weighty reasons test’ for the first time to the ground of nationality in this 
case, without providing any reasons for doing so. The wording ‘very weighty reasons’ 
implies that the justification put forward by contracting states must meet more stringent 
standards.130 In assessing whether the distinction made on the basis of nationality was 
justifiable in this case, the Court pays much attention to the question of comparability 
of Mr Gaygusuz with Austrian nationals. In this regard, the Court finds relevant that Mr 

126 This sub-section includes all decisions and judgments on violation of article 14 ECHR because of 
discrimination in the field of social security on the ground of nationality or immigration status, from 
the first judgment on this issue in 1996 until 31 December 2011. Cases on discrimination on other, 
similar grounds, such as place of residence, or on nationality discrimination in other fields, such as 
extradition or legal assistance, have not been taken into account (see section 7.1 for an explanation for 
this restriction). An indication that all relecant cases have indeed appeared in my search can be found 
in Dembour 2012, as she arrives at a similar list (her search was, however, not restricted to the field 
of social security and she does include a case on discrimination on the ground of place of residence, 
since the applicant argued that this was a disguished nationality criterion).      

127 ECtHR 16 September 1996, appl. no. 17371/90.
128 The requirement of Austrian nationality was not applicable to persons who were born in the territory 

of Austria and had subsequently been uninterruptedly resident there. In addition, the applicable law 
held that the Federal Minister of Social Affairs was allowed to authorize the grant of emergency as-
sistance to persons who do not have the Austrian nationality, if they meet certain further qualifying 
conditions. (see para. 20 of the judgment). 

129 See also Dembour 2012.
130 Heringa 1999, p. 30; Gerards 2004, pp. 48-49. According to O’Connell, the justification put forward 

by the state must be ‘extremely persuasive’ (O’Connell 2009, p. 224).  
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Gaygusuz was legally resident in Austria, had worked in Austria at certain times and 
had paid contributions to the unemployment insurance fund in the same capacity and on 
the same basis as Austrian nationals.131 In addition, the Court notes that he satisfies all 
other statutory conditions for the award of emergency assistance. Accordingly, he was 
‘in a like situation to Austrian nationals as regards his entitlement thereto’.132 Therefore, 
the Court concludes that the difference in treatment between Austrians and non-
Austrians as regards entitlement to emergency assistance is not based on any objective 
and reasonable justification. Hence, the Court treats the ‘comparability test’ as an 
important, or even as the decisive element under the justification test and does not pay 
attention to the question whether the aim advanced by the government to exclude non-
nationals (i.e. that ‘the State has special responsibility for its own nationals and must 
take care of them and provide for their essential needs’133) was legitimate and whether 
there was a reasonable relationship of proportionality between the means employed 
and the aim.134 The Court only adds that the argument of the Austrian government that 
Austria was not bound by any reciprocal agreement with Turkey does not stand up, as 
Austria ‘undertook, when ratifying the Convention, to secure “to everyone within [its] 
jurisdiction” the rights and freedoms defined in section I of the Convention’.135

 
The subsequent case of Koua Poirrez v. France136 concerned the application of an Ivory 
Coast national for an allowance for disabled adults, which was a French non-contributory 
social benefit scheme. This application was refused solely on the ground that he was 
neither a French national nor a national of a country that had signed a reciprocity 
agreement in respect of the social benefit in question. The Court’s assessment of the 
justification of this difference in treatment based on nationality is very similar to its 
assessment in the Gaygusuz case. The Court first repeats that very weighty reasons have 
to be put forward before it could regard a difference of treatment based exclusively on 
the ground of nationality as compatible with the Convention.137 It subsequently assesses 
the justifiability of the difference of treatment by paying attention to the comparability 
of Mr Koua Poirrez with French nationals and nationals from countries that have signed 
a reciprocity agreement. Also in this case, the Court finds relevant in this regard that 
Mr Koua Poirrez was legally resident in France and that he satisfied all other statutory 
conditions entitling him to the invalidity benefit. In addition, the Court notes that he 
receives the minimum welfare benefit in France, which is not subject to the nationality 
condition. Accordingly, he was in a like situation to that of French nationals or nationals 
of a country that had signed a reciprocity agreement as regards his right to receive 

131 Para. 46. 
132 Para. 48.
133 Para. 45. 
134 Cf. Cousins 2007, p. 387. 
135 Para. 51.
136 ECtHR 30 September 2003, application no. 40892/98. 
137 Para. 46. 
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the benefit. The difference of treatment was therefore not based on any objective and 
reasonable justification. The Court repeats its statement that the argument that no 
reciprocal agreement had been signed with the Ivory Coast does not stand up.138

In the cases of Niedzwiecki v. Germany139 and Okpisz v. Germany140, the applicants 
complained of discrimination in the German law on child benefits. Under that law, 
aliens were only entitled to child benefits if they were in the possession of an unlimited 
or provisional residence permit. Both applicants were Polish nationals and were only in 
the possession of a limited residence permit, as a result of which they were not entitled 
to child benefits. In both cases, the Court examined whether this distinction amounted 
to discrimination in the sense of Article 14 (in conjunction with Article 8) ECHR. The 
Court held in both cases that it is not ‘called upon to decide generally to what extent 
it is justified to make distinctions, in the field of social benefits, between holders of 
different categories of residence permits’.141 Accordingly, the Court does not classify 
the distinctions made in the German law as distinctions between nationals and aliens, 
but as distinctions between holders of different categories of residence permits.142 
Subsequently, the Court reaches the conclusion, without providing any reasons, that 
there are not sufficient reasons justifying the different treatment with regard to child 
benefits of aliens who were in possession of a stable residence permit, on the one hand, 
and those who were not, on the other. The Court does not refer to the ‘very weighty 
reasons test’. However, in reaching this conclusion, the Court seems to rely heavily on 
a decision of the German Federal Constitutional Court concerning the same issue.143 
This national court did apply a ‘very weighty reasons test’ and found no justification 
for the distinction.144 

The case of Luczak v. Poland did not concern, as did the cases discussed above, 
entitlement to a certain benefit, but concerned access to a special social security 
scheme. The admission of Mr Luczak, a non-Polish national, to the Polish farmer’s 
social security scheme was refused on the sole ground that he did not have the Polish 
nationality. He claimed that this refusal amounted to discrimination in the sense of 
Article 14 ECHR, taken in conjunction with Article 1 of Protocol no. 1. With reference 
to the cases of Gaygusuz and Koua Poirrez, the Court first repeats that, as a general rule, 

138 Paras. 47-49. 
139 ECtHR 25 October 2005, application no. 58453/00.
140 ECtHR 25 October 2005, application no. 59140/00.
141 Para. 33 of the Niedzwiecki judgment and 34 of the Okpisz judgment. 
142 Gerards concludes from the fact that in the Niedzwiecki case the Court did not mention the ‘very 

weighty reasons test’ that it is not clear whether the Court still considers nationality a suspect ground 
of discrimination (Gerards 2007, pp. 67-68). Apparently, she finds it obvious that such distinctions 
should be treated as distinctions based on nationality.    

143 See para. 33 of the Niedzwiecki judgment and para. 34 of the Okpisz judgment (‘Like the Federal 
Constitutional Court…’). 

144 See para. 24 of the Niedzwiecki judgment and para. 18 of the Okpisz judgment. 
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very weighty reasons would have to be put forward before the Court could regard a 
difference of treatment based exclusively on the ground of nationality as compatible with 
the convention. However, the Court adds to this that ‘a wide margin is usually allowed 
to the State under the Convention when it comes to general measures of economic or 
social strategy’. The reason for this wide margin is that the national authorities are in 
principle better placed than an international court, because of their direct knowledge 
of their society and its needs, to appreciate what is in the public interest on social or 
economic grounds. The Court will therefore generally respect the legislature’s policy 
choice unless it is ‘manifestly without reasonable foundation’.145 
Before examining the possible justifications for the exclusion of the applicant from 
the farmer’s scheme, the Court seems to apply both the ‘comparability test’ and the 
‘test of disadvantage’.146 The Court first states that the applicant could claim to be in a 
relevantly similar position to Polish nationals who applied for admission to the farmer’s 
scheme. In this connection, ‘the Court attaches importance to the fact that the applicant 
was permanently resident in Poland (he had a permanent residence permit147, CHS), had 
previously been affiliated to the general social security scheme and had contributed as 
a taxpayer to the funding of the farmer’s scheme’.148 The Court subsequently states in 
reaction to the Government’s argument that the applicant nevertheless had been entitled 
to certain social security benefits, such as a one-off compensation payment in the event 
of a serious occupational injury, and that the applicant was ‘undoubtedly deprived of 
core elements of social security cover regarding provision for sickness and invalidity’. 
Furthermore, the Court added, he could not continue making his contributions towards 
his retirement pension.149 
After establishing in this way that the applicant is ‘relevantly comparable’ to Polish 
nationals and that he is actually disadvantaged by the difference in treatment, the Court 
examines whether there is an objective and reasonable justification for the difference 
in treatment. Hence, unlike the above-mentioned Gaygasuz and Koua Poirrez cases, 
the Court does not replace the justification test by the comparability tests, but pays 
separate attention to it. It considers that ‘the creation of a particular social security 
scheme for farmers that is heavily subsidised from the public purse and provides 
cover to those admitted to it on more favourable terms than a general scheme could be 
regarded as pursuing an economic or social strategy falling within the State’s margin of 
appreciation’.150  Hence, serving this ‘general interest’ is apparently a ‘legitimate aim’ 
for the difference in treatment, according to the Court.151 However, testing against the 
principle of proportionality, the Court holds that ‘even where weighty reasons have 

145 Para. 48. 
146 See above. 
147 Para. 15. 
148 Para. 49. 
149 Para. 50. 
150 Para. 52.
151 See also para. 59: ‘the Court accepts that a measure which has the effect of treating differently persons 

in a relevantly similar situation may be justified on public-interest grounds’.
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been advanced for excluding en individual from the scheme, such exclusion must not 
leave him in a situation in which he is denied any social insurance cover, whether under 
a general or specific scheme, thus posing a threat to his livelihood’. According to the 
Court, ‘to leave an employed or self-employed person bereft of any social security 
cover would be incompatible with current trends in social security legislation in 
Europe’. Probably because the applicant in this case was not denied any social security 
cover, as he was entitled to (among other things) a one-off compensation payment in the 
event of a serious occupational injury, the Court continues to examine the arguments 
advanced by the Polish government to justify his exclusion from the farmer’s scheme. 
The Court concludes that, ‘even having regard to [its] margin of appreciation in the 
area of social security’, the government has ‘not provided any convincing explanation 
of how the general interest was served by refusing the applicant’s admission to the 
farmer’s scheme’.152 

In the case of Andrejeva v. Latvia153, Ms Andrejeva complained about nationality 
discrimination as regards the level of her pension. She complained about the fact that the 
years that she had worked during the Soviet period were not taken into account, while 
these years would have been taken into account if she had been a Latvian citizen.154 The 
Court repeats in this case that a wide margin of appreciation is usually allowed when 
it comes to general measures of economic or social strategy, but also that very weighty 
reasons would have to be put forward before it could regard a difference of treatment 
based exclusively on nationality as compatible with the convention.155. The Court 
does not discern such reasons in this case, even ‘being mindful of the broad margin of 
appreciation enjoyed by the State in the field of social security’.156 When discussing 
whether the distinction is in compliance with Article 14, the comparability and 
justification test are completely merged. First of all, the Court accepts that the protection 
of the country’s economic system is a ‘legitimate aim that is broadly compatible with 

152 Para. 55-59. Particularly, the Court does not find it established that the continuation of the difference 
in treatment was justified because of the allegedly far-reaching and serious implications for the state’s 
economy if the distinction were to be discontinued, as according to the government’s own estimate, 
the admission to the farmer’s scheme of, among others, EU nationals would not generate additional 
budget expenditure (para. 58).

153 ECtHR 18 February 2009, application no. 55707/00. 
154 After Latvia’s independence and the collapse of the Soviet Union in 1991, the Latvian government 

had to create a new pension system. It decided to guarantee a minimum pension to all residents and, 
in addition to that, to take into account the aggregate years of work in the Soviet Union of Latvian 
citizens irrespective of where they worked during that period and of foreign nationals and stateless 
persons provided that they had worked in the territory of the former Latvian Soviet Socialist Republic. 
Relevant domestic case law had established that the fact of having worked for an entity established 
outside Latvia despite having been physically in Latvian territory did not constitute “employment 
within the territory of Latvia” within the meaning of the State Pensions Act. Ms Andrejeva had 
worked for such a company during the Soviet period and became stateless when the Soviet Union, the 
state of which she had hitherto been a national, ceased to exist. 

155 Paras. 83 and 87.
156 Para. 89.
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the general objectives of the Convention’.157 Subsequently, the Court examines whether 
there is a reasonable relationship of proportionality between this legitimate aim and 
the means employed in this case. In this regard, the Court notes that the applicant is 
lawfully resident in Latvia on a permanent basis and receives a retirement pension in 
respect of her years of employment in Latvia. The Court considers that Ms Andrejeva 
is in an objectively similar situation to Latvian citizens, as it has not been alleged that 
she did not satisfy the other statutory conditions entitling her to a pension in respect 
of all her years of employment. In addition, as she was a stateless person, Latvia is 
‘the only state with which she has any stable legal ties and thus the only State which, 
objectively, can assume responsibility for her in terms of social security’.158 Finally, the 
Court repeats again that the Latvian state cannot be absolved of its responsibility under 
Article 14 ECHR on the ground that it is not or was not bound by a specific inter-state 
agreements on social security.159

In the cases of Fawsie v. Greece and Saidoun v. Greece, the applicants were recognized as 
political refugees in Greece and legally resident there. They alleged that the authorities’ 
refusal to grant them a ‘large family” allowance represented discrimination on grounds 
of nationality. The Court repeated once again the applicability of the ‘very weighty 
reasons test’ with regard to distinctions based on nationality160, but did not repeat the 
reference to the wide margin of appreciation for states in social security matters. It 
did not apply the comparability test and the general features of the justification test 
(legitimate aim and proportionality), either. With reference to changes in domestic law 
as regards the grant of large family allowances to certain categories of non-nationals 
(including recognized refugees), to a judgment of the national supreme court on 
this issue, and to the obligations of the state under Article 23 of the 1951 Refugee 
Convention, the Court held that the refusal of the benefit to recognized refugees was 
not reasonably justified. 

157 Para. 86. In this regard, the Court notes that it is ‘undisputed that after the restoration of Latvia’s in-
dependence and the subsequent break-up of the USSR, the Latvian authorities were confronted with 
an abundance of problems linked to both the need to set up a viable social-security system and the 
reduced capacity of the national budget’.

158 Para. 88. 
159 Para. 90. Another argument of the government was that in order for the applicant to receive her full 

pension, she only had to become a naturalized Latvian citizen, to which she has been entitled since 
1998. The Court states, however, that the prohibition of discrimination ‘is meaningful only if, in each 
particular case, the applicant’s personal situation in relation to the criteria listed in that provision is 
taken into account exactly as it stands. To proceed otherwise in dismissing the victim’s claims on the 
ground that he or she could have avoided the discrimination by altering one of the factors in question 
– for example, by acquiring a nationality – would render Article 14 devoid of substance’ (para. 91). In 
the case of Carson and others v. the United Kingdom, the Court held, however, that not the same high 
level of protection is required as is needed in relation to differences based on an inherent characteristic 
in cases where the difference of treatment is based on a characteristic which can be changed as a mat-
ter of choice (ECtHR 4 November 2008, application no. 42184/05, para. 80).

160 Paras. 35 and 37, respectively. 
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Another judgment that needs to be mentioned here is the case of Ponomaryovi v. 
Bulgaria.161 Even though this case does not concern social security in the strict sense, 
the Court makes a number of general remarks on discrimination of aliens in the field 
of social security. In this case two Russian nationals complained that they had been 
discriminated against because, unlike Bulgarian nationals and aliens having permanent 
residence permit, they had been required to pay school fees to pursue their secondary 
education. Both applicants had been in the possession of a permanent residence permit 
until their eighteenth birthday, but did not have the money to pay the fees for an 
independent residence permit that they needed in order to continue residing in Bulgaria 
lawfully. According to the Court, the distinction as regards the obligation to pay school 
fees is due exclusively to their nationality and immigration status.162 It then repeats its 
general principles that, on the one hand, state are usually allowed a wide margin of 
appreciation when it comes to general measures of economic or social strategy, but, on 
the other hand, that very weighty reasons would have to be put forward before the Court 
could regard a difference of treatment based exclusively on the ground of nationality 
as compatible with the convention.163 However, it adds a general reason for applying a 
strict scrutiny in this case, as it ‘cannot overlook the fact that, unlike some other public 
services (...), education is a right that enjoys direct protection under the Convention’ - 
as it is expressly enshrined in Article 2 of Protocol No. 1 to the Convention - and since 
secondary education plays an ever-increasing role in nowadays ‘knowledge-based 
societies’.164 
The Court does not explicitly apply a comparability test and starts its justification 
test by observing that a state ‘may have legitimate reasons for curtailing the use of 
resource-hungry public services – such as welfare programmes, public benefits and 
health care – by short term and illegal immigrants, who, as a rule, do not contribute 
to their funding’.165 In addition, the Court holds in general that the state may also, in 
certain circumstances, justifiably differentiate between different categories of aliens 
residing in its territory. ‘For instance, the preferential treatment of nationals of Member 
States of the European Union – some of whom were exempted from school fees when 
Bulgaria acceded to the Union (...) – may be said to be based on an objective and 
reasonable justification, because the Union forms a special legal order, which has, 
moreover, established its own citizenship.166

In assessing the proportionality of the national measure, the Court observes that ‘the 
applicants were not in the position of individuals arriving in the country unlawfully and 
then laying claim to the use of its public services’. To the contrary, the Court observes 

161 ECtHR 21 June 2011, appl. no. 5335/05. 
162 Para. 50.
163 Para. 52. 
164 Paras. 55-58. 
165 Para. 54.  
166 Idem. The Court refers to the cases of  Moustaquim v. Belgium (ECtHR 18 February 1991, application 

no. 12313/86) and C. v. Belgium (ECtHR 7 August 1996, application no. 21794/93).
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that ‘the authorities had no substantive objection to their remaining in Bulgaria, and 
apparently never had any serious intention of deporting them’. The applicant, moreover, 
had taken steps to regularise their situation. Accordingly, ‘any considerations relating 
to the need to stem or reverse the flow of illegal immigration clearly did not apply to 
the applicants’ case’.167 Finally, the Court attaches importance to the fact that it was 
not the applicants choice to settle in Bulgaria and pursue their education there, as they 
arrived there with their mother at a very young age, and to the fact that the relevant law 
did not make provision for a possibility to request an exemption from the payment of 
school fees.168 In the ‘specific circumstances of the present case’,169 the Court concludes 
that the requirement to pay school fees on account of their nationality and immigration 
status violated Article 14 ECHR in conjunction with Article 2 of Protocol no. 1.    

Also the case of Bah v. the United Kingdom does not concern social security in the strict 
sense, but is nevertheless important for the purposes of this chapter as the judgment 
contains a number of important general observations. In this case, the applicant was 
refused a priority placement on a list for social housing on the basis of her son’s 
immigration status. The applicant’s minor son had conditional leave to remain in the 
United Kingdom, the condition being that he must not have recourse to public funds. 
As he was therefore considered as being ‘subject to immigration control’ within the 
meaning of relevant domestic laws, he was disregarded in the determination of whether 
the applicant was in priority need for social housing. The Court found that the facts of 
this case fall within the ambit of Article 8, as a result of which Article 14 is applicable.170 
The parties in this case disagreed on the relevant ground of distinction. The applicant 
submitted that she was discriminated against on the ground of nationality, whereas the 
government contended that the basis of differential treatment was immigration status. 
The Court decided, without much discussion, that it was the son’s ‘conditional legal 
status, and not the fact that he was of Sierra Leonean national origin, which resulted 
in his mother’s differential treatment under the housing legislation’.171 Apparently, the 
Court did not pay attention to the fact that parents with children of British nationality 
could, by definition, not be subjected to this differential treatment.172 The Court 
subsequently rejects the government’s argument that immigration status cannot amount 
to a ground of distinction for the purposes of Article 14. The fact that it is not an 
inherent characteristic, but rather a status conferred by law, does not preclude it from 
amounting to an ‘other status’ for the purposes of Article 14.173 However, the specific 

167 Para. 60.
168 Paras. 61-62.
169 As Dembour notes, the Court adopts a very casuistic approach in this case, as opposed to the more 

general approach in the Gaygusuz case (Dembour 2012). 
170 Para. 40. 
171 Para. 44. 
172 Arguably, put this way, the differential treatment can be understood as being based on nationality, see 

further section 4.5. 
173 Paras. 45-46. 
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ground of discrimination is relevant for the purposes of Article 14, as ‘the nature of 
the status upon which differential treatment is based weighs heavily in determining the 
scope of the margin of appreciation’.174 The Court observes that immigration status is 
subject to an element of choice. In this regard, the Court notes that while the applicant 
entered the country as an asylum seeker, she was not granted refugee status and cannot, 
therefore, be described as a person who was present in a Contracting State because, as 
a refugee, she could not return to her country of origin. The Court therefore concludes 
that given the element of choice involved in immigration status, ‘while differential 
treatment based on this ground must still be objectively and reasonably justifiable, 
the justification required will not be as weighty as in the case of a distinction based, 
for example, on nationality’.175 The Court then proceeds to examine whether the 
differential treatment is objectively justified. It pays some attention to the question of 
comparability, but it does not consider it necessary to determine conclusively whether 
the applicant and her son were in an analogous situation to a relevant comparator,176 
since it concludes that the differential treatment was objectively justified anyway. In 
this context, the Court states that it is justifiable to differentiate between those who are 
in the United Kingdom unlawfully or on the condition that they have no recourse to 
public funds, and those who are not. In addition, the legislation pursued a legitimate 
aim according to the Court, namely allocating a scarce resource fairly between different 
categories of claimants.177 The Court also finds the effect of the differential treatment 
not disproportionate to the legitimate aim, as the applicant and her son were never 
actually homeless and since there were some duties imposed by legislation for local 
authorities had the threat of homelessness actually manifested itself.178       

174 Para. 47. 
175 Para. 47. See for critical comments on this approach: Dembour 2012, case note of de Vries in Recht-

spraak Vreemdelingenrecht 2011, nr. 85 and the author’s  case note in JV 2012/33.  
176 Paras. 41-42. 
177 Para. 50. Remarkably, the government only introduced this aim before the Court. During domestic 

litigation on this issue, the government justified the legislation by the need to maintain immigration 
control and to prevent “benefit tourism” (see para. 48). The fact that it concerns access to social hous-
ing and not to (financial) social benefits may be of relevance here. Cf. the distinction made by Vierdag 
between rights to something that is immediately available which demands expenditure that can be 
divided, i.e. the funds available can be used to serve varying numbers of people, such as social security 
and medical care, and rights to something that is not available or of limited availability where division 
of what is available is not feasible (‘a person is either in or out of a job, a house or a school’) (Vierdag 
1978, see also section 11.2 below). Also in the Refugee Convention, a different standard of treatment 
applies with regard to housing on the one hand and public relief and social security on the other hand. 
Refugees are entitled to treatment as favourable as possible and, in any event, not less fabourable than 
aliens generally with regard to housing and to the same treatment as nationals with regard to public 
relief and social security (see Articles 21, 23 and 24 RC).    

178 Para. 51. 
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7.3.2.4 Analysis

Due to the broad interpretation of the scope of Article 1 of Protocol 1 and other 
substantive articles of the convention, differences of treatment in all fields of social 
security, including non-contributory benefits and health care, fall under the scope 
of Article 14 ECHR.179 In this regard, the entering into force of Protocol no. 12 will 
probably not change very much. 

Standing case law of the Court shows that distinctions on the basis of the sole ground 
of nationality require ‘very weighty reasons’ in order to be in compliance with Article 
14.  This means that the justification for distinctions based on that ground must meet 
more stringent standards; the Court will carefully examine whether the arguments put 
forward by the state are of sufficient importance to justify the distinction. Gerards notes 
that where this test is applied the Court almost never reached the conclusion that the 
difference in treatment is compatible with Article 14.180 The Court has not given any 
reasons for applying this strict test in cases of alleged nationality discrimination.181 It 
should be noted, however, that except for one admissibility decision,182 the very weighty 
reasons test has only been applied in cases of alleged nationality discrimination in the 
field of social security.183 A convincing reason for applying a strict test in this field would 
be the general and widely applied principle of equal treatment between non-nationals 
and nationals in international social security co-ordination law.184 As Chapter 6 shows, 

179 See for a critical appraisal of this development: Bossuyt 2007. As has been stated before, the same is 
not true with regard to differences of treatment with regard to access to the labour market (see footnote 
113 above).  

180 Gerards 2004, p. 37. Consequently, she argues, the accent of the test of suspect classifications has 
shifted from a substantive scrutiny of the difference in treatment to the determination of the applicabil-
ity of the very weighty reasons test. 

181 Dembour suggests that the Court deliberately refrains from providing any further explanation to this 
statement, as it touches upon a ‘fundamental contradiction at the core of liberal theory and practice’. 
This contradiction being that liberalism is based upon and opposed to the principle of equality across 
nationalities at the same time (Dembour 2012). See on this contradiction also section 1.2. 

182 ECtHR 20 January 2000, application no. 44770/98 (Shkelzen v. Germany). The applicant in this case 
complained of discrimination on the ground of nationality in the field of extradition, as only German 
citizens were protected against extradition to a foreign country. The Court held, after confirming the 
application of the ‘very weighty reasons test’ in this case, that ‘extradition is a matter of international 
law and that the responsibility of a State for its own nationals and for other persons living on its ter-
ritory in this field may vary’ and that ‘nationality is a distinction which, in the circumstances of the 
present case, must be considered as being based on an “objective and reasonable justification”’( para. 
3).

183 Cf. the dissenting opinion of Judge Garlicki to the judgment in the case of Carson and others v. the 
United Kingdom (EHRM 4 November 2008, appl. no. 42184/05): ‘This Court has on several occa-
sions found that nationality-based differentiations in social benefits are inherently suspect’ (emphasis 
CHS). 

184 Cf. O’Boyle and Warbrick 2009, p. 590. footnote 108: ‘As the Commission’s Report in the Abdulaziz 
case suggested, the existence of international treaties covering the particular form of discrimination 
may be highly influential in identifying the existence of ‘suspect categories’’.
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provisions of equal treatment laid down in social security co-ordination law generally 
fit in the closed model, as a result of which only a limited number of justifications, 
explicitly mentioned in these provisions, apply. This would mean that the application 
of the ‘very weight reasons test’ to nationality discrimination is not only dependent 
on the ground of discrimination, but also the relevant policy field.  Accordingly, this 
test does not necessarily apply with regard to nationality discrimination in other fields. 
Indeed, it is often alleged that this test does not apply in the field of immigration, i.e. as 
regards distinctions made in the context of admittance and expulsion of aliens.185 In the 
case of A. and others v. the United Kingdom, the Court seems to confirm this view. In 
this case a complaint was lodged about anti-terrorism measures in the UK on the basis 
of which non-nationals could be subjected to indefinite detention without charge. The 
Court held that ‘the impugned powers were not to be seen as immigration measures, 
where a distinction between nationals and non-nationals would be legitimate, but 
instead as concerned with national security’.186 In the case law of the Court, the concept 
of ‘immigration measures’ therefore seems to be limited to issues of aliens’ admittance 
into, and expulsion from, the territory. 

At the same time, the Court sometimes refers to the wide margin of appreciation for 
states in the field of general economic or social strategy and of social security. This seems 
to be contradictory, if, as is submitted here, the application of the ‘very weighty reasons 
test’ to nationality discrimination is linked to the field of social security. If the cases 
in which the Court refers to this wide margin of appreciation are carefully examined, 
however, one can see that the Court very thoroughly examines the justifications 
put forward by the state for the difference in treatment. For example in the Luczak 
case, the Court asked the state to offer a ‘convincing explanation of how the general 
interest was served’ by refusing admission to the social security scheme concerned and 
paid attention to the fact that such admission would actually not generate additional 
budget expenditure. This indicates a rather strict scrutiny. In the Andrejeva case, the 
government argued that the distinction based on nationality was justified in view of 
the financial burden and the limited capacity of the national budget.187 The Court did 
not, however, even examine this justification explicitly, but held, on the basis of the 
reasons provided above, that the reasons put forward by the state were not sufficient. 
In the case of Ponomaryovi v. Bulgaria, the Court paid a lot of attention to the specific 

185 Arnardóttir 2003, pp. 150-151, Heringa 1999, p. 30, fn. 7; Gerards 2004, p. 55; De Vries 2011, pp. 
241-243. These statements are based on the cases of  Moustaquim v. Belgium (ECtHR 18 February 
1991, application no. 12313/86) and C. v. Belgium (ECtHR 7 August 1996, application no. 21794/93). 
In addition, as Arnardóttir notes, different treatment of nationals and aliens is in fact provided for in 
the protocols to the Covenant as regards admission to and expulsion from a country (pp. 150-151). 
With reference to the same cases it is also usually stated that this test does not apply to distinctions 
between citizens of the European Union and citizens of non-member states (Heringa 1999, p. 30, fn. 
7; Schokkenbroek 1998, p. 22, fn. 18). See on this issue further below.  

186 ECtHR 19 February 2009, appl. no. 3455/05, para. 186 (emphasis CHS). 
187 Para. 71. 
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circumstances of the case in order to show that certain kind of possible justifications 
were not applicable in that case.188 In addition, distinctions based on the sole ground of 
nationality in the field of social security have until now not been accepted by the Court 
as compatible with Article 14 ECHR. Hence, it seems that the Court applies a strict 
scrutiny to cases of alleged nationality discrimination in the field of social security; 
notwithstanding remarks about the wide margin of appreciation generally accorded to 
states in this field. In other words: even though states generally have a wide margin 
of appreciation with regard to economic and social policy measures, for example as 
regards the decision to set up a specific social security scheme, this wide margin of 
appreciation does not apply to distinctions in this field that are exclusively based on 
nationality. 

An important question that needs to be answered is whether the ‘very weighty reasons 
test’ in cases of alleged nationality discrimination in the field of social security only 
applies to cases of direct nationality discrimination. The Court has not clearly expressed 
itself on this issue. However, the wording of the Court that very weighty reasons would 
have to be put forward before it could regard a difference of treatment based exclusively 
on the ground of nationality as compatible with the convention might indicate that the 
Court only applies the ‘very weighty reasons test’ to distinctions that are based directly 
on the ground of nationality. This would fit in with the general theory on the distinction 
between direct and indirect discrimination, which indicates that as regards indirect 
distinctions, a more lenient scrutiny applies.189 In the Bah v. the United Kingdom case, 
the Court distinguishes between distinctions based on nationality and distinctions 
based on immigration status. Since distinctions based on immigration status in any case 
qualify as distinctions indirectly based on nationality,190 this confirms the conclusion 
that the Court only applies the ‘very weighty reasons test’ to cases of direct nationality 
discrimination. 

This, in turn, makes it important to know whether distinctions based on the lawfulness 
of the presence or residence of aliens or on the possession of a residence and/or work 
permit qualify as distinctions directly based on nationality for the purposes of Article 14 
ECHR. As argued in Chapter 4, it is possible to characterize such distinctions made in the 
context of social security or employment as distinctions directly (albeit more covertly) 
based on the ground of nationality, since such distinctions are only capable of excluding 
non-nationals and since such distinctions make the requested benefit conditional for 
all non-nationals. The Court, however, has not paid attention to this kind of reasoning. 
The scarce case law available on this issue indicates that the Court does not treat such 
distinctions as distinctions based on nationality. In the cases of Niedzwiecki v. Germany 

188 Admittedly, the Court applied a ‘stricter scrutiny’ in this case since the right to education is ‘directly 
protected under the Convention’, unlike other public benefits (see section 7.3.2.3 above).   

189 See Chapter 4. 
190 See section 4.5. 
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and Okpisz v. Germany the Court did not classify requirements to be fulfilled by aliens 
as to the kind of residence permit they possess as distinctions between nationals and 
aliens, but as distinctions between holders of different categories of residence permits. 
In the case of Ponomaryovi v. Bulgaria, the Court classified distinctions between, on the 
one hand, Bulgarian nationals and aliens having permanent residence permits and, on 
the other hand, other categories of aliens as distinctions being based on nationality and 
immigration status. Most explicitly, in the Bah v. the United Kingdom case, the Court 
characterized distinctions between persons who are and persons who are not subject to 
immigration control as being based on immigration status, and not on nationality.

Does this mean that the ‘very weighty reasons test’ does not apply to differential treatment 
of asylum seekers as regards social security benefits based on their immigration status? 
In the Niedzwiecki and Okpisz cases, the Court did apply, with reference to domestic 
case law, a rather strict scrutiny. In the Ponomaryovi case the Court even explicitly 
referred to the ‘very weighty reasons test’. In the Bah case, the Court introduced 
the element of choice as being relevant for establishing the scope of the margin of 
appreciation granted to the state as regards distinctions based on immigration status. 
The Court explicitly paid attention to the fact that the applicant in that case was not a 
refugee who could not return to her country of origin. The justification required was 
therefore not as weighty as in cases of distinctions based on nationality. A contrario, 
this could imply that if the immigration status is not ‘subject to an element of choice’, 
as understood by the Court, such as with regard of refugees or stateless persons, the 
same weighty reasons are necessary as with regard to distinctions based on nationality. 
With respect to asylum seekers it has still to be established whether they can return to 
their country of origin. Only once their application has been (finally) rejected, their 
status will be subject to an element of choice. Before the (final) rejection of their claim, 
states are generally not allowed to expel asylum seekers to their countries of origin. 
Arguably, in line with the declaratory understanding of the term ‘refugee’, this means 
that until the (final) rejection of their asylum application, very weighty reasons are 
necessary for differential treatment based on their immigration status, as this status 
might not be subject to an element of choice.       

This raises the question as to which reasons should be considered to be sufficiently 
weighty in order to justify unequal treatment based on nationality and/or immigration 
status not being subject to an element of choice. The case law discussed above does shed 
some light on this issue. First of all, the Court usually uses comparability terminology 
in the context of the justification test.191 In order to be in a relevant analogous situation, 
the Court generally attaches importance to the fact that the alien ‘lawfully resides’ in 

191 As section 7.3.2.1 shows, the comparability test is sometimes applied by the Court to determine the 
applicability of Article 14 ECHR, whereas in other cases comparability is examined in the context of 
the justification test. 
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the country. An important question with regard to the position of asylum seekers is 
whether to be ‘lawfully present’ or even to be ‘not unlawfully’ present or tolerated in 
the territory will suffice in order to be relevantly comparable to nationals in the field 
of social security.192 Even though almost every case discussed above concerned aliens 
with lawful permanent residence in the territory, the reasoning of the Court leaves room 
for a broader interpretation. The same is true with regard to the reference of the Court 
to Article 23 of the 1951 Refugee Convention in the cases of Fawsie and Saidoun v. 
Greece; with regard to refugees who lawfully reside in the country, the case law of 
the Court clearly indicates that a difference of treatment between them and nationals 
in the field of social security violates Article 14 ECHR, but it cannot be excluded that 
this article is violated with regard to other categories of refugees as well. Indeed, the 
Ponomaryovi case explicitly shows that legal permanent residence is not an absolute 
requirement in order to be entitled to equal treatment with nationals as regards public 
benefits. Rather, this case shows that it can be important whether the authorities have 
substantive objections to the ongoing presence of the alien concerned on their territory, 
whether they have any serious intentions to deport him and whether the alien concerned 
has taken steps to regularise his situation. The Bah case shows that it can be justified 
to distinguish between persons who are unlawfully in the territory or are there on the 
condition that they have no recourse to public funds and those who do not. Again, 
both judgments leave room for the interpretation that the legal status of asylum seekers 
does not stand in the way of their passing the comparability test. At least with regard 
to asylum seekers who have reported themselves at the border (and, therefore, have 
taken steps to regularise their situation) and who have explicitly been admitted into the 
territory (and are, therefore, lawfully present in the territory), it could be argued on the 
basis of this case law of the Court that their legal status is relevantly comparable to that 
of nationals. 

Other relevant aspects in the comparability test seem to be whether the alien satisfies 
all other statutory conditions entitling him to the benefit in question or to access to the 
social security scheme in question; whether the alien is, or previously has been, entitled 
to other kinds of benefits in the country; and whether the alien has contributed (in the 
case of non-contributory benefits: as a taxpayer) to the funding of the social security 
system. The latter requirement has been specified by the Court in the Ponomaryovi case, 
as it held that States ‘may have legitimate reasons for curtailing the use of resource-
hungry public services (...) by short-term and illegal immigrants, who, as a rule, do 
not contribute to their funding’. With regard to asylum seekers, who by definition 
have a temporary immigration status, this could mean that as long as they do not work 
lawfully in the country, and hence do not pay taxes or social security contributions, they 
are not in a relevantly analogous situation as nationals as regards eligibility for social 

192 Cf. Bossuyt 2007, p. 326-327.
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security benefits. On the other hand, once they take up lawful employment, they can be 
considered to be comparable to nationals in this regard. 

The question of comparability is not the only relevant factor - albeit a very important 
one - for determining whether distinctions made on the basis of nationality in the field 
of social security are justified. Next to considerations about comparability, the Court 
sometimes pays attention to the question whether the distinction serves a legitimate 
aim and/or whether the distinction bears a reasonable relationship of proportionality 
to this aim. 

With regard to the criterion of a legitimate aim, the Court has accepted in the case of  
Andrejeva v. Latvia the protection of the country’s economic system as a legitimate 
aim for treating aliens differently from nationals in the field of social security. Also 
in the Bah case, the Court accepted ‘allocating a scarce resource’, i.e. when there is 
insufficient supply available to satisfy demand, as a legitimate aim for distinguishing 
between different categories of aliens. Part I shows, however, that the distinctions 
made between nationals and asylum seekers with regard to social assistance schemes 
in Europe do not primarily serve this aim. Rather, the purpose of such distinctions is 
usually linked to considerations of immigration policy, e.g. to discourage the filing 
of unfounded asylum claims or to facilitate the return of failed asylum seekers. The 
Ponomaryovi case indicates that the Court accepts ‘considerations relating to the need 
to stem or reverse the flow of illegal immigration’ as a legitimate aim for distinguishing 
between nationals and aliens in the field of public benefits. In addition, this case 
shows that preventing possible abuse of public benefits schemes by aliens might be a 
legitimate purpose for making distinctions. The Court did not, however, specify under 
which circumstances aliens should be considered to ‘abuse’ the system.  

As regards the criterion of proportionality, the Court held in the Luczak case that even 
where weighty reasons have been advanced for excluding an individual from a certain 
social security scheme, ‘such exclusion must not leave him in a situation in which he 
is denied any social insurance cover, whether under a general or specific scheme, thus 
posing a threat to his livelihood’. According to the Court, ‘to leave an employed or 
self-employed person bereft of any social security cover would be incompatible with 
current trends in social security legislation in Europe’. This would mean that asylum 
seekers who are employed cannot entirely be excluded from social security coverage, 
‘even where weighty reasons have been advanced’. In the Andrejeva case, the Court 
took into account, when assessing the proportionality, that the applicant was a stateless 
person and that Latvia was the only state with which she has any stable legal ties. This 
consideration could be of relevance for the situation of asylum seekers, since, pending 
the determination of their claim for protection, a host state that explicitly allows their 
presence on the territory, might be the only state with which they have any effective 
legal ties. Finally, it appears clearly from the judgments discussed above that States 
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cannot be absolved of their responsibility under Article 14 ECHR on the ground that 
they are not bound by a reciprocity agreement or specific interstate agreement on social 
security, as States undertook by ratifying the convention to secure “to everyone within 
their jurisdiction” the rights and freedoms guaranteed therein.193 The only exception in 
this regard has been mentioned by the Court in the Ponomaryovi case, where the Court 
held that differential treatment between different categories of aliens residing in the 
territory based on nationality may under certain circumstances be objectively justified 
if it is based on the ‘special legal order’ of the European Union.194 So far, this possible 
exception has, however, not been accepted by the Court as a reasonable and objective 
justification in a case on discrimination on the basis of nationality in the field of social 
security.

In brief, this would mean that very weighty reasons have to be put forward by the 
state for making distinctions between asylum seekers and nationals of the host state 
in the field of social security benefits, the reason being that it can be argued that such 
reasons either qualify as distinctions based on nationality or as distinctions based on 
immigration status not subjected to an element of choice.  Even though considerations 
related to immigration policy might be regarded as a legitimate aim for making such 
distinctions, the requirement of ‘very weighty reasons’ means that this justification 
should be considered very carefully and account should be taken of all relevant and 
personal circumstances of the asylum seeker concerned. Put differently, the justification 
put forward by the state must be ‘extremely persuasive’. The case law discussed in this 
section has indicated a number of circumstances that should be taken into account when 
examining whether weighty reasons exist for making a distinction. These circumstances 
include the fact whether the asylum seeker contributes (as a taxpayer) to the social 

193 Strikingly, in the case of Carson and others v. the United Kingdom, the Court did accept the con-
clusion of bilateral social security agreements as a basis for a difference of treatment between UK 
nationals living in a country with which no such agreement has been concluded and UK nationals 
living in a country that has entered into such an agreement with the UK. According to the Court: ‘it 
would be extraordinary if the fact of entering into bilateral arrangements in the social security sphere 
had the consequence of creating an obligation to confer the same advantages on all others living in 
all other countries. Such a conclusion would effectively undermine the right of States to enter into 
reciprocal agreements and their interest in so doing’ (ECtHR 16 March 2010, appl. no. 42184/05, para. 
89).  However in this case, the ground on which the distinctions are based is place of residence, and 
not nationality. 

194 De Vries concludes that it could be the case that the extent to which bilaterial agreements can justify a 
difference in treatment depends, at least partly, on the reasons why those agreements were concluded 
(De Vries 2012, p. 247). Indeed, this would fit in with the distinction made in article 7 of the Refugee 
Conventions between ‘legislative reciprocity’ and ‘dipomatic reciprocity’. Under this article, refugees 
are only excempted from ‘legislative reciprocity’ (if certain conditions are met) and not from ‘dip-
lomatic reciprocity’. ‘Diplimatic reciprocity’ means a system whereby a state grants benefits only to 
‘preferred’ nationals of states with which he has a special relationship or particularly close ties (see 
further on the distinction between these two terms section 10.2). The European Union can be said to be 
based on a system of ‘diplomatic reciprocity’, instead of ‘legislative reciprocity’. It could therefore be 
the case that bilateral agreements can only justify differential treatment if these agreements are based 
on ‘diplomatic reciprocity’.   
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security system; whether the authorities have any substantive objections against the 
presence of the asylum seeker concerned or any intentions to deport him; whether the 
asylum seeker arrived unlawfully in the country and tries to ‘abuse’ the social security 
system; and whether asylum seekers are entitled to other social security benefits or have 
previously been entitled thereto. In view of these circumstances and given the fact that 
asylum seekers might not have another state to turn to, to exclude from social security 
benefits asylum seekers who have been explicitly allowed access to the territory, who 
are lawfully employed (or otherwise contribute to the financing of the social security 
system) and who satisfy all other statutory conditions entitling them to the benefit 
would, in my opinion, be difficult to justify in view of Article 14 ECHR. For other 
categories of asylum seekers, the Court’s case law indicates that very weighty reasons 
might considered to be available for exclusion of general social security benefits, as they 
lack a number of important features for finding themselves in a relevantly analogous 
situation with nationals (e.g. contribution to social security system, no objections of 
the authorities against their presence, etc.). In that case, excluding them from general 
social security benefits might be considered to pursue the legitimate aim of trying to 
stem or reverse the flow of illegal immigration and to prevent possible abuse of the 
welfare system.   

7.3.3. The European Social Charter

7.3.3.1 Text and context

The European Social Charter (ESC) forms the social counterpart to the European 
Convention on Human Rights and deals with a number of important social and economic 
human rights. It entered into force in 1965. The Charter is a ‘menu instrument’, as 
contracting states should choose at least 10 articles to which they consider themselves 
bound.195 From these 10 articles, States Parties should choose at least five of the core 
Articles 1, 5, 6, 12, 13, 16 and 19.196 In 1999 the Revised European Social Charter 
entered into force, which is an autonomous instrument, intended to eventually replace 
the ESC.197 It amends some of the existing rights contained in the ESC and adds a 
number of new rights.198 In addition, States Parties should consider themselves bound 

195 Or 45 numbered paragraphs, see Article 20 of the Charter. 
196 These articles refer to the right to work; the right to organize; the right to bargain collectively, the right 

to social security; the right to social and medical assistance; the right of the family to social, legal and 
economic protection; and the right of migrant workers and their families to protection and assistance. 

197 Paragraph 8 of the explanatory report to the Revised European Social Charter. 
198 Such as the right to protection in cases of termination of employment (Article 24); the right to dignity 

at work (Article 26); the right to protection against poverty and social exclusion (Article 30); the right 
to housing (Article 31); and the prohibition of discrimination (Article E).  
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by at least 16 of the articles of the Charter and they should choose at least six of the core 
rights, the enumeration of which has been extended by Articles 7 and 20.199 

The European Social Charter has been ratified by 27 countries, of which 22 EU Member 
States.200 The Revised European Social Charter has been ratified by 31 countries, 
including 18 EU Member States.201 All EU Member States are party to at least one of 
the two instruments. Hereafter, the term ‘charter’ refers to both the ESC as the revised 
ESC, unless otherwise stated.

In 1999 the Additional Protocol to the European Social Charter Providing for a 
System of Collective Complaints entered into force. On the basis of this protocol, the 
Committee of Independent Experts (as from 1998 this committee is called the European 
Committee of Social Rights, hereafter ECSR) became competent to consider collective 
complaints about unsatisfactory application of the Charter lodged by organizations of 
employers, trade unions or NGOs. The protocol provides that the ECSR will examine 
the complaint and present its conclusions as to whether or not the contracting party 
concerned has ensured the satisfactory application of the Charter.202 On the basis of this 
report, the Committee of Ministers of the Council of Europe must adopt a resolution. 
If the ECSR finds that the Charter has not been applied in a satisfactory manner, the 
Committee of Ministers should adopt a recommendation addressed to the contracting 
party concerned.203 This additional protocol has been ratified by 12 countries, including 
10 EU Member States.204

Two provisions contained in the charter are of particular importance for the purpose of 
this chapter, namely Article 12 on the right to social security205 and Article 13 on the 

199 These articles contain the right of children and young persons to protection and the right to equal op-
portunities and equal treatment in matters of employment and occupation without discrimination on 
the grounds of sex.

200 http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=035&CM=7&DF=01/07/2011&CL
=ENG. Bulgaria, Estonia, Lithuania, Romania and Slovenia have not ratified the European Social 
Charter. 

201 http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=163&CM=7&DF=01/07/2011&CL
=ENG. The Czech Republic, Denmark, Germany, Greece, Latvia, Luxembourg, Poland, Spain and 
the United Kingdom have not ratified the Revised European Charter. 

202 Article 8 of the additional protocol.
203 Article 9 of the additional protocol. 
204 The additional protocol has been ratified by the following EU Member States: Belgium, Cyprus, Fin-

land, France, Greece, Ireland, Italy, the Netherlands, Portugal and Sweden. See: http://conventions.
coe.int/Treaty/Commun/ChercheSig.asp?NT=158&CM=7&DF=01/07/2011&CL=ENG. 

205 Article 12 has not been accepted by the following EU Member States: Bulgaria (para. 4); Hungary 
(paras. 2-4); Malta (paras. 2 and 4b); Sweden (para. 4); Latvia; and the United Kingdom (para. 2-4). 
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right to social and medical assistance.206 The substance of these articles has not been 
amended or adjusted by the revised charter. These provisions will be discussed below. 

In addition, the Revised Charter contains a general prohibition of discrimination in 
Article E, which reads:

The enjoyment of the rights set forth in this Charter shall be secured without 
discrimination on any ground such as race, colour, sex, language, religion, political or 
other opinion, national extraction or social origin, health, association with a national 
minority, birth or other status.

According to the Explanatory report, this new article confirms the interpretation of 
the Committee of Independent Experts in respect of the Charter, that is say that the 
non-discrimination clause in the preamble to the Charter applies to all the provisions 
of the Charter. The article has been based on Article 14 ECHR, which contains a more 
extensive enumeration of grounds than the preamble to the Charter.207

7.3.3.2 Application to aliens

Text of the Charter
The personal scope of the Charter is limited. The appendix208 to the Charter states:

Scope of the (Revised European) Social Charter in terms of persons protected
1. Without prejudice to Article 12, paragraph 4, and Article 13, paragraph 4, the persons 

covered by Articles 1 to 17 and 20 to 31 include foreigners only insofar as they are 
nationals of other Contracting Parties lawfully resident or working regularly within 
the territory of the Contracting Party concerned, subject to the understanding that 
these articles are to be interpreted in the light of the provisions of Articles 18 and 19. 
This interpretation would not prejudice the extension of similar facilities to other 
persons by any of the Contracting Parties.

206 Article 13 has not been accepted by the following EU Member States: Bulgaria (para. 4); Cyprus 
(paras. 1 and 4); Estonia (para. 4); Lithuania (para. 4); Romania (para. 4); Slovakia (para. 4); Slovenia 
(paras. 1 and 4); and Poland (paras. 1 and 4). 

207 Paras. 135 and 136 of the explanatory report to the Revised European Social Charter. The text of 
Article 14 ECHR and Article E ESC(R) are almost the same. However, Article E ESC(R) contains the 
prohibited ground of health and does not contain the prohibited ground of property. As both provi-
sions contain an open ended enumeration of discrimination grounds, this difference seems not to be 
very important. The preamble to the Charter only mentions the grounds of race, colour, sex, religion, 
political opinion, national extraction or social origin.   

208 According to Article 38 of the ESC and Article N to the revised ESC, the appendix to the Charter 
forms an integral part of it.
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Hence, with the exception of Articles 18 and 19, an alien only falls under the scope 
of the Charter provisions if he is a national of one of the contracting parties and is 
‘lawfully resident or working regularly’ within the territory of a contracting party. In 
the previous chapters, it has been argued in depth that asylum seekers cannot yet meet 
the condition of lawful residence, as they do not have a positive authorization to take up 
residence in the host state. Accordingly, this would mean that asylum seekers only fall 
under the personal scope of the Charter if they are a national of one of the contracting 
parties and if they are ‘working regularly’ in the host state. As Harris and Darcy note, 
the reference to interpret the provisions in lights of Article 18 is presumably intended 
to confirm that nationals of other contracting parties are protected by the Charter only 
if they have permission to work in a contracting party.209 In my view, this also follows 
from the term ‘regularly’. This limitation in personal scope applies ‘without prejudice 
to Article 12, paragraph 4 and Article 13, paragraph 4’ of the Charter. It is therefore 
necessary to examine these provisions as well.  

Article 12 reads as follows:

With a view to ensuring the effective exercise of the right to social security, the 
Contracting Parties undertake:
1. to establish or maintain a system of social security; 
2. to maintain the social security system at a satisfactory level at least equal to that 

necessary for the ratification of the European Code of Social Security;
3. to endeavour to raise progressively the system of social security to a higher level; 
4. to take steps, by the conclusion of appropriate bilateral and multilateral agreements, 

or by other means, and subject to the conditions laid down in such agreements, in 
order to ensure: 
a. equal treatment with their own nationals of the nationals of other Contracting 

Parties in respect of social security rights, including the retention of benefits 
arising out of social security legislation, whatever movements the persons 
protected may undertake between the territories of the Contracting Parties; 

b. the granting, maintenance and resumption of social security rights by such 
means as the accumulation of insurance or employment periods completed 
under the legislation of each of the Contracting Parties. 

Accordingly, paragraph 4 indicates that the scope of this provision is limited to nationals 
of other contracting parties as well. However, in order to fall under the scope of this 
provision, nationals of other contracting parties do not have to reside or work in the 
country lawfully. The personal scope of this provision is therefore broader than the 
general personal scope of the Charter.210 However, paragraph 4 refers to the conclusion 

209 Harris and Darcy 2001, p. 386. 
210 Cf. Nickless and Siedl 2004, p. 91. See otherwise: Krause and Scheinin 2000.
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of other bilateral and multilateral agreements and makes the right to equal treatment 
subject to the conditions laid down in such agreements. This paragraph does therefore 
not contain an autonomous right to equal treatment, as the contracting states are merely 
obliged to ‘take steps’ by concluding bi- and multilateral agreements in order to ensure 
this right and as this right can be made subject to various conditions laid down in such 
agreements, including, arguably, conditions as regards the lawfulness of the presence, 
residence and/or employment.211 

Article 13 reads: 

With a view to ensuring the effective exercise of the right to social and medical 
assistance, the Parties undertake:
1. to ensure that any person who is without adequate resources and who is unable to 

secure such resources either by his own efforts or from other sources, in particular 
by benefits under a social security scheme, be granted adequate assistance, and, in 
case of sickness, the care necessitated by his condition; 

2. to ensure that persons receiving such assistance shall not, for that reason, suffer 
from a diminution of their political or social rights; 

3. to provide that everyone may receive by appropriate public or private services 
such advice and personal help as may be required to prevent, to remove, or to 
alleviate personal or family want; 

4. to apply the provisions referred to in paragraphs 1, 2 and 3 of this article on an 
equal footing with their nationals to nationals of other Parties lawfully within their 
territories, in accordance with their obligations under the European Convention 
on Social and Medical Assistance, signed at Paris on 11 December 1953. 

This provision as well only applies to nationals of other contracting parties. In addition, 
in order to fall under the scope of this provision, such nationals have to be lawfully in 
the territory. It is not required to reside or work lawfully in the territory; mere lawful 
presence is enough to fall under the scope of this provision. Since paragraph 4 of Article 
13 explicitly refers to the ECSMA, the interpretation of this term should be the same 
as under the ECSMA. Under the ECSMA, presence should be regarded as ‘lawful’ if 
‘there is in force in his case a permit or such other permission as is required by the laws 
and regulations of the country concerned’ to be present therein.212 

211 According to the appendix to the Charter, ‘[t]he words “and subject to the conditions laid down in 
such agreements” in the introduction to this paragraph are taken to imply inter alia that with regard 
to benefits which are available independently of any insurance contribution, a Party may require the 
completion of a prescribed period of residence before granting such benefits to nationals of other 
Parties’. This does not exclude the possibility of including other qualifying conditions in bi- and mul-
tilateral agreements. 

212 See section 6.4.3. 
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Just like the social security conventions with a reciprocity condition that have been 
discussed in Chapter 6, the Charter contains a provision on refugees. The appendix to 
the Charter states: 

Scope of the (Revised European) Social Charter in terms of persons protected
1.  (…)
2. Each Contracting Party will grant to refugees as defined in the Convention relating 

to the Status of Refugees, signed at Geneva on 28th July 1951, and lawfully staying 
in its territory, treatment as favourable as possible, and in any case not less 
favourable than under the obligations accepted by the Contracting Party under the 
said Convention and under any other existing international instruments applicable 
to those refugees.

Unlike the protocols to and provisions in social security conventions on refugees 
discussed in Chapter 6, the scope of the Charter is not in general extended to refugees; 
they are merely granted ‘treatment as favourable as possible’. In addition, this provision 
does not apply to all refugees as defined in Article 1 of the Refugee Convention, but 
only to refugees ‘lawfully staying’ in the territory. As asylum seekers cannot meet the 
condition of ‘lawfully staying’ in the sense of the Refugee Convention (see Chapter 5) 
and as this provision explicitly refers to the Refugee Convention, this provision does 
not apply to asylum seekers. 

Hence, the text of the Charter clearly shows that asylum seekers who are not nationals 
of a contracting party to the Charter do not fall under the personal scope of the Charter. 
If they are nationals of one of the contracting parties, they fall under the scope of Article 
12(4). This article, however, does not contain an independent right to equal treatment. 
They only fall under the personal scope of Article 13 on social and medical assistance 
if they are a national of one of the contracting parties and are ‘lawfully’ within the 
territory of another contracting party. As regards the other charter provisions, they fall 
under the personal scope if they are ‘working regularly’ in the host state.  

Approach of the Committee
The European Committee on Social Rights takes another approach to the limited 
personal scope of the Charter. In its statement of interpretation in its Conclusions 
2004213, the committee held on the personal scope of the Charter: 

The Committee notes that the Parties to the Charter (in its 1961 and revised 1996 
versions) have guaranteed to foreigners not covered by the Charter rights identical 
to or inseparable from those of the Charter by ratifying human rights treaties – in 

213 Conclusions 2004, Volume 1, section 1, Conclusion date 5 March 2004, available at: http://hudoc.esc.
coe.int/esc2008/document.asp?item=0. 
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particular the European Convention of Human Rights – or by adopting domestic rules 
whether constitutional, legislative or otherwise without distinguishing between persons 
referred to explicitly in the Appendix and other non-nationals. In so doing, the Parties 
have undertaken these obligations.
Whereas these obligations do not in principle fall within the ambit of its supervisory 
functions, the Committee does not exclude that the implementation of certain provisions 
of the Charter could in certain specific situations require complete equality of treatment 
between nationals and foreigners, whether or not they are nationals of member States, 
Party to the Charter.

So, the Committee is of the opinion that the scope of the Charter can, with regard to 
‘certain provisions’ and in ‘certain specific situations’ be extended to foreigners that 
are not nationals of one of the contracting parties. The committee substantiates this 
interpretation by referring to the scope of other human rights conventions that the States 
Parties have ratified and of domestic rules that have been adopted by the States Parties. 

With regard to one specific right, the right to medical assistance, the Committee 
concluded in a decision on a complaint lodged by the International Federation of 
Human Rights Leagues (FIDH) against France that ‘legislation or practice which 
denies entitlement to medical assistance to foreign nationals, within the territory of a 
State party, even if they are there illegally, is contrary to the Charter’.214 Apparently, 
the Committee was (rather implicitly) of the opinion that illegally present foreigners 
fall under the personal scope of the right to medical assistance as laid down in Article 
13 and, with regard to children and young persons, Article 17 of the Charter.215 The 
reasoning of the Committee on this extension of the scope of the Charter is rather thin. 
It starts by asserting that it interprets the Charter on the basis of the Vienna Convention 
on the Law of Treaties. The Committee further states that it is mindful of the ‘complex 
relationship’ between the European Social Charter and the European Convention on 
Human Rights, as the rights laid down in the Charter are ‘not ends in themselves but 
they complete the rights enshrined in the European Convention on Human Rights’. 
In addition, the Committee holds that the Charter is ‘a living instrument dedicated 
to certain values which inspired it: dignity, autonomy, equality and solidarity’. The 
Charter must therefore be interpreted so as to give life and meaning to fundamental 
social rights, as a result of which restrictions on rights are to be read restrictively, ‘i.e. 
understood in such a manner as to preserve intact the essence of the right and to achieve 
the overall purpose of the Charter’. The restriction on the personal scope of the Charter 

214 Decision on the merits of 8 September 2004, complaint no. 14/2003. 
215 Article 17 of the Charter concerns the right of children and young persons to social, legal and eco-

nomic protection. It does not refer explicitly to medical assistance or health care. The Committee 
notes, however, that Article 17 protects in a general manner the rights of children and young persons 
to care and assistance and concludes that the law and practice in France concerning children’s access 
to medical assistance violated Article 17 (paras. 36-37). 
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as laid down in the Appendix has a different impact on the different social rights laid 
down in the Charter. In this case, it impacts a right of fundamental importance to the 
individual, ‘since it is connected to the right to life itself and goes to the very dignity of 
the human being’. Health care is a prerequisite for the preservation of human dignity, 
which is ‘the fundamental value and indeed the core of positive European human rights 
law – whether under the European Social Charter or under the European Convention 
on Human Rights’.

The Committee took the same approach in its decision on the complaint lodged by 
Defence for Children International (DCI) against the Netherlands.216 In this complaint, 
DCI alleged that Netherlands law and practice that denies children unlawfully present 
in the territory access to adequate housing is in violation of a number of articles of the 
Charter, particularly Article 17 and Article 31 (on the right to housing). On the basis 
of more or less the same arguments as used in the case of FIDH against France217, 
the Committee concludes that the restricted personal scope of the charter does not 
necessarily apply to every right laid down in the Charter, especially not when the 
protection of vulnerable groups, such as children, is at stake.218 The Committee adds 
one important argument to the arguments used in the case of FIDH v. France. It notes 
that, since the UN Convention on the Rights of the Child is one of the most ratified 
conventions world-wide that has been ratified by all Member States to the Council of 
Europe, regard must be had to this convention when interpreting the rights laid down in 
the charter. In particular, the rights must be interpreted in the light of the ‘internationally 
recognised requirement to apply the best interests of the child principle’.219

With regard to the question whether Article 31 (on the right to housing) applies to 
unlawfully present children, the Committee makes a distinction between paragraph 1 
and paragraph 2 of Article 31. Paragraph 1 concerns access to housing of an adequate 
standard, whereas paragraph 2 concerns the prevention and reduction of homelessness. 
According to the Committee, the right to adequate housing as laid down in paragraph 
1 includes a legal guarantee of security of tenancy; a temporary supply of shelter 
cannot be considered as adequate. To require that states provide such lasting housing 
to unlawfully present children would run counter the states’ aliens policy objectives of 
encouraging persons unlawfully on their territory to return to their country of origin. 
Accordingly, the Committee concludes that Article 31(1) does not apply to children 

216 Decision on the merits of 20 October 2009, complaint no. 47/2008. 
217 In addition to the reference to the general rule of interpretation as laid down in Article 31(1) of the 

Vienna Convention on the Law of Treaties in the case of FIDH v. France, the Committee refers in this 
decision explicitly to Article 31(3)(c) of this Convention. This article provides that account should be 
taken of ‘any relevant rules of international law applicable in the relations between the parties’. (para. 
35). 

218 Paras. 34-38. 
219 Paras. 28-29. 
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unlawfully on the territory.220 Hence, unlike the reasoning in the case of FIDH v. 
France, the Committee explicitly recognizes the interest of the state in pursuing a 
consistent immigration policy. With regard to paragraph 2 of Article 31, the Committee 
holds that this obligation includes the introduction of immediate shelter and care for the 
homeless.221 The Committee considers that the right to shelter, just as it had considered 
as regards the right to health care in the case of FIDH v. France, is closely connected 
to the right to life and crucial for the respect of every person’s human dignity. Since 
growing up in the streets would leave children in a situation of outright helplessness, 
the Committee concludes that children fall under the personal scope of Article 31(2), 
whatever their residence status.222  

With regard to the personal scope of Article 17, the Committee holds – with reference to 
its considerations on the UN Convention on the Rights of the Child and to its decision 
in the case of FIDH v. France – that children fall under the personal scope of this 
article, whatever their residence status.223

In short, according to the Committee, the restricted personal scope of the charter, as laid 
down in the appendix and in Articles 12(4) and 13(4), does not necessarily apply to every 
right laid down in the Charter or in every situation. The right to medical assistance as 
laid down in Article 13 of the Charter applies to all persons on the territory, irrespective 
of their nationality and immigration status. Article 17 on the right of children and young 
persons to social, legal and economic protection and Article 31(2) on the right to shelter 
apply to all children on the territory, irrespective of their nationality and immigration 
status. With regard to Article 31(1) on the right to adequate housing, the restricted 
personal scope as laid down in the appendix to the Charter is still in force according to 
the Committee, in view of the interest of the state in pursuing a consistent immigration 
policy. The Committee has not yet given an interpretation of the personal scope of the 
other articles laid down in the Charter. 

Analysis
As the decisions of the Committee do not have binding legal force,224 they derive their 
authority from the position of the Committee in the treaty and from the persuasiveness 

220 Paras. 41-45. 
221 In para. 62 the Committee observes that temporary housing need not be subject to the same require-

ments of privacy, family life and suitability as are required from more permanent forms of standard 
housing. 

222 Paras. 46-48. 
223 Para. 66. 
224 See also Cullen 2009, p. 75 and Churchill and Khaliq 2004, p. 437-440 with further references; Harris 

and Darcy 2001, p. 376. The resolutions of the Committee of Ministers are non-binding recommenda-
tions. 
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of the argumentation in the decision,225 or, in other words, from the power of the better 
argument.226 The question is therefore whether this interpretation on the personal scope 
of the charter, which is clearly contrary to the text of the Charter, is persuasive. 

Article 31(1) of the Vienna Convention on the Law of Treaties, to which the Committee 
itself also refers, contains the general rule of interpretation and includes literal 
(‘ordinary meaning’), systematic (‘in their context’) and teleological (‘in the light of 
its object and purpose’) interpretation methods. The prevalent view is that there is no 
hierarchy in these methods.227 This means that all three methods are equally important 
in discovering the meaning of a treaty provision. In general, interpretations of human 
rights conventions are often mainly or even completely based on the systematic and 
teleological interpretation methods, due to the general and vague wording of human 
rights provisions. This does not necessarily violate the general rule of interpretation 
as laid down in the Vienna Convention on the Law of Treaties. However, in this case, 
the Committee adopts an interpretation on the basis of systematic and teleological 
arguments which is, at face value, clearly contrary to the text of the Charter. Arguably, 
such an interpretation, which runs counter to one of the interpretation methods laid down 
in Article 31(1) of the Vienna Convention on the Law of Treaties, exceeds the generally 
wide room for manoeuvre left by that article.228 In any case, such an interpretation puts 
a high onus of proof on the Committee.229

However, the systematic and teleological arguments provided by the Committee are 
not very convincing. With reference to Article 31(3)(c) of the Vienna Convention on 
the Law of Treaties, the Committee used the systematic argument that the personal 
scope of the Charter must be interpreted on the basis of other international conventions, 
most notably the Convention on the Rights of the Child and the European Convention 
on Human Rights, which both have a much broader personal scope. It is, however, 
questionable whether Article 31(3)(c) applies where treaty provisions are in conflict. 
Whereas Article 31(3)(c) might be a viable principle for filling gaps left by a treaty 
and clarifying unclear terms, it seems to be generally accepted that this article does 
not entail that ‘an extraneous treaty’ can modify the applicability of the treaty under 
interpretation.230 

Besides, the Committee does not make it clear what the consequences are of the 
‘complex interaction’ between the Charter and the European Convention on Human 

225 See section 1.7. See also Groenendijk in his case note to the decision in the case of FIDH v. France in 
JV 2005/339. 

226 Cf., about the Human Rights Committee, Noll 2005, p. 563. 
227 See section 1.7. 
228 See also Buyse 2010, p. 217; Mechlem 2009, p. 935; Vanneste 2010, p. 347.  
229 Cf. Noll 2005, p. 563.
230 Nele Matz-Ldick and Benn McGrady cited in Tzevelekos 2010, p. 686. See also, without referring to 

Article 31(3)(c): Rieter 2010, p. 809. 
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Rights for the interpretation of the personal scope of the Charter. This argument has 
been further elaborated upon by Mikkola.231 The Committee arguably relies on the same 
line of reasoning, albeit less clearly.232 According to Mikkola, the material scope of the 
ECHR and the Charter partly overlaps, as the ECHR also includes positive obligations 
in the sphere of social security, housing and emergency social and medical care. The 
common denominators of these obligations in both the Charter as the ECHR are 
standards concerning the protection of dignity. As these two instruments are indivisible 
and interdependent, the basic standards for the right to dignity must be understood 
similarly. Since the personal scope of the ECHR is universal and covers all subjects 
under the jurisdiction of a contracting party, the Charter, as a legal instrument that 
supplements the ECHR, may not limit the personal scope of the ECHR. Hence, Mikkola 
is of the opinion that ‘[o]n questions of dignity and where the two treaties overlap, the 
limitation in the Appendix to the Charter should be interpreted in a restrictive way and 
understood to correspond with the personal scope of the Convention’.233 

However, whereas the personal scope of the ECHR is indeed much broader than that of 
the Charter, it does not mean that the positive obligations arising from the ECHR in the 
sphere of social welfare apply to everyone on the territory of the contracting states. With 
regard to the question of equal treatment of non-nationals in social security schemes, 
the European Court of Human Rights attaches a lot of importance to the question of 
lawful residence or presence in the country.234 With regard to the provision of health 
care, the Court held that Article 3 ‘does not place an obligation on the Contracting State 
to alleviate such disparities [between the level of treatment available in the Contracting 
State and in the country of origin, CHS] through the provision of free and unlimited 
health care to all aliens without a right to stay within its jurisdiction’.235 Hence, also 
under the ECHR, the personal scope of positive obligations in the field of social security 
and health care is limited. In determining the scope of these positive obligations under 
the ECHR, the Court might as well take into account the scope of the obligations laid 
down in the Charter,236 which will do justice to the indivisibility and interdependency of 
both human rights instruments as well. Hence, this systematic argument is in my view 
not very convincing, as it can just as well work the other way around. 

231 Mikkola 2008, pp. 37-38 and 53-54.
232 Mikkola was one of the members of the Committee that took the decision in the case of FIDH v. 

France. 
233 Mikkola 2008, p. 56. 
234 See section 7.3.2. 
235 ECtHR 27 May 2008, appl. no. 26565/05 (N. v. the United Kingdom), para. 44. 
236 The Court regularly refers to the European Social Charter in its judgments. In the case of Zehnalova 

and Zehnal v. the Czech Republic, the Court stated for example that the European Social Charter, like 
other international treaties, ‘may provide [the Court] with a source of inspiration’ (ECtHR 14 May 
2002, application no. 38621/97).
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The teleological argument of the Committee that the Charter is a ‘living instrument 
dedicated to certain values which inspired it: dignity, autonomy, equality and solidarity’, 
as a result of which restrictions must be interpreted restrictively, in such a manner 
as to achieve the overall purpose of the Charter, is not very convincing, either. The 
Committee does not provide any argumentation for the identification of the four values 
that underlie the Charter. In addition, the Committee does not explain why it relies in this 
case only on the value of dignity, which is only one the four identified values. As Cullen 
observes, the value of ‘solidarity’ can possibly limit the scope of potential economic 
and social rights claims, as it requires a balance to be struck between individual rights 
and collective rights and interests. ‘As a result, a claim by an individual or group that 
would place an excessive burden on the state to the point where it interferes with the 
realisation of rights of other members of the community may be rejected’.237 

Finally, it has been argued that the general non-discrimination provision laid down in 
Article E of the Revised Social Charter can limit the meaning of the restricted personal 
scope of the Charter. As States Parties may provide for more favourable treatment than 
provided for under the Charter in their domestic law, they can extent the personal scope 
of the rights laid down in the Charter. Once the personal scope of the Charter has been 
extended in this way, then discrimination in the application of the rights is prohibited.238 
This argument is not very persuasive, as Article E only applies to ‘the rights set forth 
in this Charter’. Also, the Explanatory Report states on Article E that ‘it is understood 
that this provision must not be interpreted so as to extend the scope ratione personae 
of the Revised Charter which is defined in the appendix to the instrument and which 
includes foreigners only in so far as they are nationals of other parties lawfully resident 
or working regularly within the territory of the Party concerned’.239 The Committee has 
adopted the same view.240

Concluding remarks
Since the reasoning of the Committee is not persuasive and, arguably, not in conformity 
with the interpretation rules as laid down in the Vienna Convention on the Law of 
Treaties and since no other persuasive arguments exists for not applying the restricted 
personal scope of the Charter, the conclusion must be that asylum seekers only fall 
under the personal scope of the Charter if they are a national of a contracting party 
to the Charter. From all asylum seekers applying for asylum in EU Member States 
in 2010, most asylum seekers possessed the nationality of Afghanistan, Russia or 

237 Cullen 2009, p. 81. 
238 See Groenendijk in his case note to the decision in the case of FIDH v, France, JV 2005/339.
239 Explanatory Report to the Revised European Social Charter, para. 137. 
240 See para. 72 of the decision in the case of DCI v. the Netherlands (‘The Committee holds that the 

prohibition of discrimination, which is enshrined in Article E of the Revised Charter, establishes an 
obligation to ensure that any individual or group, who falls within the scope ratione personae of the 
Revised Charter, equally enjoy the rights of the Revised Charter’). 
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Serbia.241 Since both Russia and Serbia have ratified the Charter, a significant number 
of asylum seekers in Europe do in fact fulfil this condition.242 If they are nationals of 
one of the contracting parties, they fall under the personal scope of Article 12(4) on the 
right to social security. However, as mentioned before, this article has little autonomous 
meaning as regards entitlement to equal treatment. They fall under the personal scope 
of Article 13(4) on equal treatment as regards social and medical assistance if they are 
‘lawfully present’ on the territory of one of the contracting states. In the context of the 
ECSMA, it has been argued that asylum seekers are only ‘lawfully present’ if they apply 
for asylum at the border and are subsequently admitted to the territory, provided that 
they do not violate the requirements imposed on them as a condition for their entry.243 
Since Article 13 of the Charter explicitly refers to the ECSMA, the same interpretation 
of the term ‘lawfully present’ must be adopted under both conventions.244 As regards 
the other provisions laid down in the Charter, including the general provision of non-
discrimination, asylum seekers who are nationals of one of the Contracting Parties fall 
under the personal scope if they are ‘working regularly’ in a contracting party. 

7.3.3.3 Interpretation

The previous section showed that asylum seekers who are a national of one of the 
Contracting Parties to the Charter can fall under the personal scope of the Charter. 
They only fall under the general provision on non-discrimination (Article E) if they 
are working regularly in the territory of one of the contracting states. This implies that 
this provision cannot provide any entitlement to equal treatment as regards access to 
the labour market. 

Asylum seekers who are nationals of one of the contracting parties fall under the 
personal scope of Article 13(4) of the Charter if they are lawfully present on the 
territory of one of the contracting parties. This raises the question how the right to 
equal treatment contained therein should be interpreted. To reiterate, the text of Article 
13(4) of the Charter reads:

241 Source: Eurostat (‘Asylum applicants and first instance decisions on asylum applications in 2010’). 
18,500 asylum seekers possessed Russian nationality and 17,715 asylum seekers possessed Serbian 
nationality. 

242 In addition, 6,860 asylum seekers possessed the nationality of Georgia; 6,335 asylum seekers pos-
sessed Turkish nationality; 5,515 asylum seekers possessed the nationality of Armenia; 2,095 asylum 
seekers possessed the nationality of Bosnia and Herzegovina; and 2,075 asylum seekers possessed the 
nationality of Azerbaijan (source: Eurostat). These countries have ratified the Charter as well.  

243 See section 6.4.3. 
244 See also Vonk 2005. Also Harris and Darcy state that a person is lawfully within a party’s territory 

in the sense of the ESC ‘if he has entered that territory in accordance with its laws and so long as his 
continued presence is in accordance with them’ (Harris and Darcy 2001, p. 220).  
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With a view to ensuring the effective exercise of the right to social and medical 
assistance, the Parties undertake:
(…)
4. to apply the provisions referred to in paragraphs 1, 2 and 3 of this article on an 
equal footing with their nationals to nationals of other Parties lawfully within their 
territories, in accordance with their obligations under the European Convention on 
Social and Medical Assistance, signed at Paris on 11 December 1953.

The appendix to the Charter provides with regard to this article:

Governments not Parties to the European Convention on Social and Medical Assistance 
may ratify the Charter in respect of this paragraph provided that they grant to nationals 
of other Parties a treatment which is in conformity with the provisions of the said 
convention

Hence, asylum seekers who fall under the personal scope of this provision are entitled 
to social and medical assistance ‘on an equal footing’ with nationals and this right 
should be interpreted in accordance with the ECSMA. Accordingly, as section 6.4.3 
shows, such asylum seekers are entitled to social and medical assistance ‘equally 
and on the same conditions’ as nationals. This would mean that excluding them from 
general social assistance schemes and, instead, offering them assistance mainly in kind, 
at a lower level and subject to different conditions than under the general scheme is not 
in conformity with Article 13 of the Charter. Instead, the minimum subsistence level as 
laid down in general social assistance schemes should be the point of reference for the 
quality and level of their assistance benefits.  

The Committee has, however, adopted a different interpretation of the right to equal 
treatment laid down in Article 13(4) of the Charter. In the case of FIDH v. France, 
the Committee first established that non-nationals fall under the scope of the right 
to medical assistance as laid down in Article 13, irrespective of their nationality and 
immigration status (see above). Subsequently, it had to assess whether the law and 
practice in France concerning medical assistance for illegally residing non-nationals 
violated Article 13. The Committee noted that the relevant legislation did not deprive 
illegal immigrants of all entitlements to medical assistance, since it did provide for 
state medical assistance to meet certain costs incurred by any foreign national resident 
in France for an uninterrupted period of more than three months and for treatment for 
other illegal immigrants for emergencies and life-threatening conditions.245 It thereupon 
held that:

245 Para. 33.
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It is true that the concept of emergencies and life threatening conditions is not sufficiently 
precise and that the competent body to take decisions in this field is not clearly identified. 
It is also true that there are numerous difficulties in the implementation in practice of 
the provisions applicable to illegal immigrants in France for more that 3 months and 
that the costs to be met by the state are narrowly defined. However given the existence 
of a form of medical assistance benefiting these persons, the Committee, being in doubt, 
considers that France does not violate Article 13 of the Revised Charter.246

Apparently, according to the Committee the existence of ‘a form of assistance’ suffices 
within the context of Article 13(4) of the Charter; (formal) equal treatment between 
nationals and non-nationals is not necessary in order to comply with this article. In 
subsequent Conclusions on state reports, the Committee has elaborated on this issue 
and has made a distinction between paragraph 1 and paragraph 4 of Article 13. 
Whereas paragraph 1 concerns the right to general social and medical assistance (to 
which the general limited personal scope of the Charter applies), paragraph 4 applies 
to ‘emergency social and medical assistance’ according to the Committee (to which an 
extended personal scope applies). According to the Committee, ‘emergency assistance’ 
refers to accommodation, food, emergency care and clothing; states are not required 
to apply the guaranteed income arrangements under their social protection systems.247    

This would mean that providing a different kind of assistance to asylum seekers at a 
lower level than the assistance provided to nationals under general schemes and subject 
to different conditions than under the general scheme is in accordance with Article 
13(4). This interpretation of Article 13(4), as it only relates to emergency assistance, 
does not, however, find any basis in the text of the Charter. To the contrary, Article 
13(4) explicitly refers to the provisions referred to in paragraphs 1-3 of Article 13 and 
contains the obligation for contracting states to apply these provisions on an equal 
footing with their own nationals to nationals of other contracting parties. Article 13(4) 
further refers to the ECSMA, which does not differentiate between general assistance 
and emergency assistance either. In addition, the provision of emergency assistance 
arguable falls under the material scope of Articles 30 of the Charter on the right to 
protection against poverty and social exclusion and/or Article 31 of the Charter on the 
right to housing, which includes the obligation to prevent and reduce homelessness. 
According to the explanatory report, among the obligations subscribed to under Article 
30, ‘a series of measures is included, which may or may not imply financial benefits’.248 
It further notes that the article ‘does not expressly mention the guarantee of minimum 
resources. The reason is that such protection is already provided for by Article 13’.249 

246 Para. 34. 
247 Council of Europe, Digest of the Case Law of the European Committee of Social Rights, 1 September 

2008, p. 104. 
248 Para. 116 of the Explanatory Report to the Revised European Social Charter.
249 Para. 115 of the Explanatory Report to the Revised European Social Charter. 
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Hence, neither the text and context of Article 13(4) nor the text and context of other 
provisions of the Charter support the restrictive interpretation of the material scope 
of Article 13(4) by the Committee. The Committee does not provide any arguments 
for this restrictive interpretation and applies particularly prudent  language (‘being in 
doubt’) in the decision in the case of FIDH v. France.250 According to Article 31(4) of 
the Vienna Convention on the Law of Treaties, a special meaning may only be given to 
a term if it has been established that the parties so intended. Given the absence of any 
indications of such an intention as regards the term ‘equal footing’ and as regards the 
reference to the ECSMA in Article 13(4) of the Charter and given the ‘closed’ character 
of the norm laid down in Article 13, which leaves not much (or even no) room for 
possible justifications for unequal treatment, the conclusion should in my opinion be 
that the reasoning of the Committee is (again) not very persuasive.251 

7.3.3.4 Summary 

This section has argued that the general provision of non-discrimination laid down in 
Article E of the Revised Charter only applies to asylum seekers who are nationals of 
another contracting party and who are working regularly on the territory. The Charter 
therefore does not provide asylum seekers with protection against differential treatment 
with nationals as regards access to the labour market. To the contrary, the condition of 
‘working regularly’ explicitly provides for such differential treatment.  

As regards social security, the Charter contains two more specific provisions on equal 
treatment. This section has shown that Article 12(4) on the right to social security does 
not contain an autonomous right to equal treatment. The other non-discrimination 
provision of the Charter with possible relevance for asylum seekers is Article 13(4) 
on the right to equal treatment as regards social and medical assistance. This provision 
bears a close resemblance to the provisions laid down in instruments of social security 
co-ordination discussed in Chapter 6, especially with the ECSMA, to which is explicitly 
refers.

This section has argued that asylum seekers who are a national of one of the contracting 
parties of the Charter (which is a rather significant part of all asylum seekers in 
the European Union252) and who are lawfully present on the territory of one of the 
contracting parties to the Charter are entitled to social and medical assistance equally 

250 Presumably, this restrictive interpretation of the material scope of Article 13(4) is connected to the 
Committee’s extensive interpretation of the personal scope of this article. The restricted material 
scope then serves to prevent the placement of too heavy a burden on the contracting states. See also 
Harris and Darcy: ‘Modifying the personal scope of Article 13(4) necessarily modifies its material 
scope’ (Harris and Darcy 2001, p. 175).   

251 See for a critical opinion on the Committee’s interpretation also Harris and Darcy 2001, pp. 174-176. 
252 See the numbers mentioned in the end of section 7.3.3.2 above. 
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with and on the same conditions as nationals under Article 13(4) of the Charter. The 
Committee has adopted a different interpretation of both the personal and the material 
scope of Article 13(4). It has considered that non-nationals fall under the personal 
scope of this article irrespective of their nationality and immigration status. As regards 
the material scope, the Committee has decided that this article does not contain an 
entitlement to equal treatment with nationals as regards minimum resource benefits, 
but only contains an entitlement for non-nationals to a form of emergency assistance. 
Since this interpretation does not have any basis in the text of the Charter and since 
the Committee has not put forward persuasive arguments for this interpretation, this 
interpretation has not been followed in this section.

Since Article 13(4) of the Charter explicitly refers to the ECSMA, the same interpretation 
of the words’ lawfully present’ under the ECSMA should in my view be adopted as 
regards Article 13(4) of the Charter. This means that asylum seekers who are a national 
of one of the contracting parties to the Charter, who have been explicitly allowed to 
enter the territory of one of the contracting parties to the Charter and who do not violate 
any of the conditions laid down as a condition for their entry are entitled to equal 
treatment with nationals as regards social and medical assistance. Providing assistance 
at a lower level than under general schemes and subjecting asylum seekers to different 
qualifying conditions than those applied to nationals is therefore in my view not in 
conformity with Article 13(4) of the Charter.

7.4 Concluding remarks

This chapter shows that human rights conventions do not provide protection as regards 
equal access to the labour market for asylum seekers, the reason being that the principle 
of non-discrimination has not yet been applied to non-nationals’ access to the labour 
market (ECHR); that the interpretation of the supervisory committees suggest that 
aliens are not entitled to equal access to the labour market (ICCPR and ICESCR); or 
that the general principle on non-discrimination only applies to aliens who are already 
‘regularly working’ in the state (ESC). 

Distinctions based on nationality and immigration status in the field of social security 
fall under the material scope of general non-discrimination provisions laid down in 
international human rights conventions, irrespective of whether such conventions 
relate to social and economic rights or civil and political rights and despite the 
absence of nationality and immigration status as an explicit prohibited ground of 
discrimination in such conventions. With the exception of the European Social Charter, 
the discrimination provisions discussed in this chapter all concern provisions of the 
‘open-model’ of non-discrimination provisions, as a result of which courts and treaty-
monitoring bodies enjoy a large amount of freedom in applying and interpreting these 
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provisions. Especially the Committee on Economic, Social and Cultural Rights and the 
European Court of Human Rights seem to use, albeit not explicitly, the more detailed 
provisions of the ‘closed model’ laid down in social security co-ordination law253 as a 
source of inspiration. With regard to the Committee, this is reflected in the distinction 
that is being made between contributory and non-contributory benefit schemes and with 
regard to the Court this is reflected in the application of the very weighty reasons test to 
nationality-based discrimination in the field of social security and in the special status 
awarded to refugees in this regard.

The European Court of Human Rights has provided the most extensive interpretation 
of the principle of non-discrimination with regard to the eligibility of non-nationals 
for social security benefits. In addition, the binding character of its judgments makes 
these interpretations most authoritative. The Court has ruled that for distinctions based 
exclusively on nationality in the field of social security, very weighty reasons have to 
be put forward, as a result of which such distinctions are generally not allowed under 
Article 14 ECHR. On the other hand, the Court has decided that distinctions based on 
immigration status, where this immigration status is subject to an element of choice, 
do not need such a strict justification. This chapter has argued that the ‘very weighty 
reasons test’ should be applied to distinctions based on the immigration status of 
asylum seekers, since such distinctions can be treated as distinctions based directly on 
nationality or, alternatively, since the immigration status of asylum seekers might not be 
‘subjected to an element of choice’, as understood by the Court. Case law of the Court 
shows that for the assessment whether the reasons provided by the state are sufficiently 
weighty, attention should be paid to the comparability of asylum seekers with nationals. 
For examining whether asylum seekers are in a relevantly analogous position with 
nationals as regards access to and eligibility for social security benefits, their legal status 
is relevant, as well as the fact that they fulfil all other statutory conditions for being 
eligible for the benefits concerned; the fact that they have contributed to the financing 
of the social security system; and the fact that they have been entitled to social security 
benefits in the past. Accordingly, asylum seekers’ individual circumstances are decisive 
for establishing comparability. Other factors to be taken into account for assessing 
whether the reasons provided by the state are sufficient weighty are the factors of a 
legitimate aim and proportionality. The Court has held that the need to stem or reverse 
the flow of illegal immigration and preventing possible abuse of public benefits schemes 
by aliens might be legitimate aims for making distinctions between aliens and nationals. 
Taking all these different factors into account, this chapter has argued that to exclude 
from social security benefits asylum seekers who have been explicitly allowed access 
to the territory, who are lawfully employed (or otherwise contribute to the financing of 
the social security system) and who satisfy all other statutory conditions entitling them 
to the benefit would be difficult to justify under Article 14 ECHR.

253 See Chapter 6. 
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The European Social Charter is the only human rights instrument that contains a 
provision on equal treatment between nationals and non-nationals in the field of social 
security (social and medical assistance) of the closed model. This is, therefore, the only 
human rights instrument of which the text of the convention contains specific indications 
for permitted exceptions to the rule of equal treatment. Contrary to interpretations of 
the supervisory committee, this chapter has argued that only asylum seekers who are 
nationals of another contracting party and who are lawfully present on the territory of 
a contracting state are entitled to equal treatment with nationals as regards social and 
medical assistance benefits. The term ‘lawfully present’ should be interpreted in the 
same way as under the European Convention on Social and Medical Assistance (see 
section 6.4.3), as the text of the relevant provision of the ESC explicitly refers to this 
convention. As regards asylum seekers who fulfil these conditions, the minimum level 
of subsistence as laid down in general social assistance schemes should be the relevant 
standard for assessing the quality and level of their reception benefits.      

The ECHR and the ESC therefore provide similar safeguards. Due to the open character 
of Article 14 ECHR, however, the question whether asylum seekers are entitled to equal 
treatment with nationals as regards social security benefits is assessed on the basis of 
individual and factual circumstances, whereas the closed character of the relevant norm 
of the ESC implies that there is less room for an assessment on the basis of individual 
circumstances. The ECtHR has not yet delivered a judgment on equal treatment of 
asylum seekers as regards social security benefits. However, since it often refers to 
provisions of the ESC in its case law, the Court might adopt the same approach as under 
the ESC (without the condition of reciprocity). As this chapter shows, this would to a 
large extent fit with its previous case law on this issue.

An important conclusion of this chapter is that even though international human rights 
law may, at first sight, be based on the ‘separation model’, as it obliges states to grant 
rights to everybody under their jurisdiction, a closer look reveals that it does in fact 
allow for a large convergence of the state’s immigration power with the material rights 
of aliens. International human rights law does not oblige states to grant all aliens on 
their territory equal treatment with nationals with regard to access to the labour market 
and social security schemes and allows states to make the right to equal treatment to 
a large extent subject to legal immigration status. This is clearly exemplified in recent 
case law of the ECtHR that does not require very weighty reasons for a distinction 
based on immigration status and that does acknowledge reasons related to immigration 
control as a legitimate aim for distinguishing between nationals and aliens in the field 
of public benefits. On the other hand, with regard to (potential) refugees, the application 
of the ‘very weighty reasons’ test to distinctions based on nationality ánd immigration 
status in the field of social security seems to indicate that the ECtHR does also, at 
least partially, embrace the ‘separation model’. In the end, this chapter clearly shows 
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that, indeed, the jurisdictional dispute on the proper location of the state’s immigration 
power is a core issue with regard to the material rights of aliens. 
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Part II has dealt with the third sub-question of this study by examining whether 
instruments of international law on equal treatment and non-discrimination contain 
obligations for EU Member States to provide asylum seekers equal rights with nationals 
with respect to access to wage earning employment and social security. In other words, 
it has examined whether ‘equality’ should be the relevant norm for assessing the quality 
of the reception of asylum seekers in Europe. As was found in Part I of this book, the 
EU Reception Conditions Directive does not require Member States to provide asylum 
seekers with the same access to social security schemes and to the labour market as 
nationals. The directive allows providing asylum seekers social assistance benefits in a 
different form and different level than those provided to nationals and allows subjecting 
asylum seekers to different conditions than those imposed on nationals under general 
social assistance schemes. The directive does not deal with the access of asylum 
seekers to other social security benefits. As regards access to the labour market, the 
directive allows for a waiting period of one year and for imposing different kinds of 
conditions after that year has passed. National practice and the legislative history of 
the directive revealed that the reason for this differential treatment between asylum 
seekers and nationals as brought forward by states is related to their immigration 
powers. States argued that introducing or maintaining differential treatment in these 
fields mainly served to prevent the filing of unfounded asylum applications and to 
facilitate the expulsion of rejected asylum seekers. The purpose of Part II was therefore 
to examine whether this ‘convergence’ of the state’s immigration power with the 
regulatory domains of social security and employment is permitted by international 
law, or whether states are obligated under international law to grant asylum seekers 
equal rights as nationals in these fields.

An important conclusion in this part is that neither international refugee law nor 
international labour law or international human rights law entitle asylum seekers 
to equal treatment with nationals as regards their access to the labour market. This 
means that international law does not prescribe a full separation between the sphere of 
immigration control, on the one hand, and the sphere of the internal labour market, on 
the other. States are free to determine the eligibility of asylum seekers for accessing the 
labour market on the basis of their immigration status.

A different conclusion can be reached with regard to social security. Even though the 
various instruments examined in the preceding chapters offer a mixed picture, it can be 
concluded that certain categories of asylum seekers are entitled to equal treatment with 
nationals under international law.    
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This conclusion cannot be reached on the basis of the Refugee Convention, however. 
Even though asylum seekers fall under the personal scope of this Convention, the 
right to the same treatment as nationals with regard to social security benefits has been 
reserved for refugees who are ‘lawfully staying’ in the territory of the host state. In 
Chapter 5 it has been argued that asylum seekers generally cannot fulfil this qualifying 
condition, since they have not yet been granted explicit permission to take up residence 
in the host state.
 
Contrary to the Refugee Convention, international social security law does provide 
certain categories of asylum seekers with the right to equal treatment with nationals 
in the field of social security. Chapter 6 shows that with regard to social assistance 
benefits, not only asylum seekers who are ‘lawfully staying’ on the territory, but also 
asylum seekers who are merely ‘lawfully present’ on the territory of a contracting state 
to the ECSMA are entitled to equal treatment with nationals. This applies to all asylum 
seekers independent of their nationality, since the protocol to the ECSMA extends the 
personal scope of the convention to all refugees. For asylum seekers who are lawfully 
within the territory ‘equality’ should therefore be the relevant standard of review for the 
assessment of the quality of their reception benefits. As the ECSMA explicitly refers 
to the Refugee Convention, the interpretation of the term ‘lawfully present’ should 
be in conformity with the Refugee Convention. As has been argued in Chapter 5, the 
most convincing interpretation of this term in the context of the Refugee Convention is 
in my opinion that only asylum seekers who report themselves or are apprehended at 
the border and who have been explicitly allowed to enter the territory of the host state 
are ‘lawfully present’. Accordingly, this interpretation implies a distinction between 
asylum seekers who ask for admittance at the border and asylum seekers who cross the 
border without permission and apply for asylum afterwards. 
  
With regard to social insurance benefits, not only asylum seekers who are ‘lawfully 
staying’ in the territory, but all asylum seekers who meet the more factual criteria of 
residence or ordinary residence are entitled to equal treatment with nationals. The 
obligation to grant such refugees equal treatment with nationals stems from different 
social security conventions at the UN and CoE level. An important consequence of 
the finding that fulfilment of factual criteria is decisive for the right to equal treatment 
in the field of social security is that a general exclusion of all asylum seekers from 
social insurance benefits on the basis of their legal status is not in conformity with 
international social security law.   

Chapter 7 has shown that general non-discrimination provisions laid down in UN 
human rights conventions do not have added value for the position of asylum seekers in 
this regard, as the interpretations of supervisory committees to these conventions refer 
to the Refugee Convention or as these interpretations only contain general statements 
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as regards the relevance of the legal status of migrants for their rights under the relevant 
convention. 

At the European level, relevant human rights instruments of the Council of Europe seem 
at first sight to provide more safeguards than international refugee and social security 
law. First of all, the European Court of Human Rights has abandoned the distinction 
between contributory, non-contributory and social assistance benefits. In order to be 
entitled to the protection of the provision on non-discrimination, the relevant test is 
whether the scheme concerned provides for benefits as of rights; i.e. the benefits must 
not be provided on a purely discretionary basis. Secondly, the qualifying conditions 
used by the Court in order to establish entitlement to equal treatment for non-nationals 
are not as strict as the ones laid down in the Refugee Convention and social security 
conventions. While the Court attaches much importance to legal residence, its reasoning 
does not exclude that withholding general social security benefits from other categories 
of aliens would be in violation of Article 14 ECHR as well. Indeed, the Court seems to 
attach importance to factual criteria, such as relevant contributions to the social security 
system (in whatever form) and substantive objections of the government to the ongoing 
presence of the alien concerned on the territory. As argued in Chapter 7, this implies 
in my view that to exclude asylum seekers from general social assistance or insurance 
benefits if they have lawfully entered the country, continue to be lawfully present there 
and contribute to the financing of the social security system, for example by taking up 
lawful employment, would be hard to justify under Article 14 ECHR. 

When this conclusion is compared to the conclusion drawn in Chapter 6 on the entitlement 
of asylum seekers to equal treatment with nationals in the field of social security, it 
appears that the case law of the Court does not provide much extra protection to asylum 
seekers after all. Chapter 6 shows that under relevant ILO and CoE social security 
conventions, asylum seekers are entitled to equal treatment as regards contributory 
(and some kinds of) non-contributory social insurance benefits if they meet the factual 
criterion of (ordinary) residence. In order to fulfil this criterion, immigration status can 
be an important, but not the decisive factor. More important is whether the asylum seeker 
concerned has established links of a durable nature with the country in which he resides. 
This test bears close resemblance to the factual assessment of comparability as applied 
by the Court in its case law. In addition, under the ECSMA, asylum seekers are entitled 
to equal treatment as regards social and medical assistance if they are lawfully present 
on the territory. Hence, the protection offered by social security conventions is not 
limited to social insurance schemes, either. Although the ECSMA applies the qualifying 
condition of ‘lawful presence’, this condition is easier to meet than the criterion of 
‘lawful residence’ and arguably serves as a minimum condition for entitlements under 
Article 14 ECHR as well. Moreover, under the ECSMA, fulfilment of the criterion of 
‘lawful presence’ is enough in order to be entitled to equal treatment; no further aspects, 
such as contributions made to the financing of the social security system, are relevant. 
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This means that in my view, Article 14 ECHR, as interpreted by the European Court 
of Human Rights, hardly provides asylum seekers with more safeguards with regard 
to entitlement to equal treatment with nationals in the field of social security than the 
protection offered by international social security law. Nevertheless, given the fact that 
all EU Member States have ratified the ECHR, all EU Member States are now bound by 
similar obligations as the ones laid down in international social security law, whether 
they have ratified the social security conventions or not. 

Neither does the European Social Charter contain further reaching state obligations 
as regards equal treatment in social security than those stemming from international 
social security law. In Chapter 7 it has been argued, despite views of the supervisory 
committee to the contrary, that the personal scope of the Charter is limited and that 
only nationals of other contracting parties who are lawfully present on the territory 
are entitled to equal treatment with nationals as regards social and medical assistance. 
This means that, in my opinion, the protection offered by the European Social Charter 
is the same as the protection offered by the ECSMA, with the important exception that 
asylum seekers only fall under the personal scope of the Charter if they are nationals 
of other contracting parties. Given the large number of ratifications of the Charter, 
however, a significant number of asylum seekers do in fact fulfil this latter condition. 
Countries that have ratified the European Social Charter are therefore to a large extent 
bound by the same obligations as the obligations laid down in the ECSMA.

Arguably, then, the same categories of asylum seekers are entitled to equal treatment 
with nationals in the field of social security under international social security law as 
under international human rights law. The more specialized body of international social 
security law might therefore have served as a source of inspiration for the interpretation 
of the rather open or ‘empty’ norms of equal treatment laid down in international human 
rights law.

Legal status and community ties are therefore important for being entitled to equal 
treatment with nationals as regards social security benefits. This means that international 
law does allow for a convergence of states’ immigration power with the field of social 
security law. In contrast to the field of access to the labour market however, international 
law establishes certain conditions under which asylum seekers are entitled to equal 
treatment with nationals. In other words, as to the question how far states’ sovereign 
immigration power may reach before they must give way to equality, international law 
does set some limits. An important conclusion of this part of the book is that the special 
status of asylum seekers is relevant in this regard. The fact that asylum seekers are 
potential refugees, as a result of which their immigration status is not subject to an 
element of choice, is an important factor for entitling them to equal treatment, both 
under international social security law and under international human rights law.



291

8. Conclusions to part II

In brief, Part II has argued that international law does allow subjecting asylum seekers 
to differential treatment with nationals as regards their access to the labour market. 
This means that reasons related to the state’s immigration power are legitimate reasons 
under international law for withholding asylum seekers’ access to the labour market. 
As regards the field of social security, international law does set some limits on the 
reach of state’s immigration power. Even though immigration status and community 
ties are relevant for being entitled to equal treatment, states themselves are not free to 
establish which conditions must be fulfilled before they grant asylum seekers equality 
of treatment in this field. 

Part III will assess provisions of international law not devoted to equal treatment and 
non-discrimination as to their relevance for asylum seekers’ access to the labour market 
and social security. How the results of Parts II and III relate to the norms laid down in 
the EU Reception Conditions Directive and the proposal for its recast will be assessed 
more extensively in the concluding chapter.
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Full Sovereignty?
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Part II has examined whether EU Member States are obligated under international law 
to grant asylum seekers equal treatment with their own nationals as regards access to 
social security schemes and to the labour market. To that end, it has examined provisions 
on equal treatment and non-discrimination laid down in international refugee law, 
international social security law and international human rights law. It has been seen 
that international law does not contain obligations for states to grant asylum seekers 
equal treatment with nationals as regards access to the labour market. As regards the 
field of social security, the research in Part II revealed that international law does 
contain obligations for the state to grant the same treatment as nationals for certain 
categories of asylum seekers. Part II concluded that asylum seekers who meet certain 
conditions as regards legal status and community ties should be granted access to social 
security benefits on the same footing and under the same conditions as nationals. In the 
field of social security, states themselves are therefore no longer free to establish the 
conditions for granting asylum seekers equality of treatment. 

However, asylum seekers who do not meet the conditions stemming from international 
law as regards legal status and community ties, which will be a large part of all asylum 
seekers in Europe, are not entitled under international law to equal treatment with 
nationals in the field of social security. This raises the question whether international 
law provides other safeguards to these categories of asylum seekers. This part will 
try to answer this question. It will assess provisions of international law not devoted 
to equal treatment and non-discrimination as to their relevance for asylum seekers’ 
access to the labour market and social security. It will examine the extent to which the 
sovereign immigration power may have a normative bearing on their rights in these 
fields. Does international law ‘carve out a zone of protected personhood’ consisting 
of basic human rights?1 If so, do such rights have any relevance for asylum seekers’ 
access to the labour market and social security? As this relates primarily to minimum 
subsistence benefits, this part will not pay much attention to social insurance benefits. It 
should be reiterated here that for the purposes of this book, the term ‘social assistance’ 
is not limited to financial assistance, but also includes benefits provided in kind with the 
purpose of providing a minimum subsistence level.2 

As Chapter 3 shows, the EU Reception Conditions Directive requires EU Member 
States to provide asylum seekers with material reception benefits that are capable of 
ensuring a standard of living adequate for their health and their subsistence. Such 
benefits may be provided in kind, in vouchers or as financial allowances. Not all asylum 

1 Cf. Bosniak 2006, p. 64; Da Lomba 2011.
2 See the definition of the term ‘social security’ for the purposes of this book in section 1.5.2.  
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seekers fall under the personal scope of this directive and the directive allows for 
reception conditions to be withdrawn or reduced on a number of grounds. In addition, 
the directive allows Member States to embed in various ways the benefits for asylum 
seekers in a system of control. Access to the labour market may be postponed for one 
year and be made subject to various conditions afterwards.

The case study on the Netherlands in Chapter 2 reveals that both excluding asylum 
seekers from reception benefits and providing them with reception benefits is being used 
as an instrument of asylum or migration policy. Whereas, on the one hand, providing 
reception benefits is seen by the government as a potential pull factor for asylum 
seekers (nowadays primarily with regard to subsequent applicants), the government 
also tries to facilitate the return of rejected asylum seekers by providing reception 
benefits, i.e. accommodation in large-scale governmental reception centres in order to 
prevent integration into society. In order to prevent a ‘honey-pot effect’, access to the 
labour market is only granted after six months, and under rather restrictive conditions. 

These issues will be the subject of review in this part. More specifically, this part will 
examine whether international law, other than the provisions on non-discrimination 
and equal treatment discussed in Part II, contains obligations for the state to provide 
for minimum subsistence benefits for asylum seekers at all. If this question is answered 
in the positive, it will be examined whether international law provides any safeguards 
as to the quality of such benefits and as regards the withdrawal or reduction of such 
benefits. In addition to these two questions, this part of the book will examine whether 
asylum seekers can derive from international law an entitlement to access the labour 
market in the host state, albeit not on the same footing as nationals. By doing so, this 
part will answer the fourth and fifth sub-questions of this study.  

The research in this part will be limited to international refugee law and international 
human right law. No attention will be paid here to international social security law. 
As has been mentioned in Chapter 6, international social security law can be divided 
into co-ordination instruments and standard-setting instruments. Co-ordination 
instruments typically deal with equal treatment of nationals and non-nationals3, 
determination of applicable legislation, maintenance of acquired rights and export of 
benefits.4 Accordingly, such instruments are not relevant for answering the above-
mentioned questions. Standard-setting instruments generally deal with the quantitative 
level of social security protection in a country (minimum coverage), the qualifying 
conditions, the level of benefits and the periods of entitlement.5 An important standard 
set by such instruments is generally that a minimum percentage of the (working or 

3 Such provisions have been discussed extensively in Chapter 6. 
4 See section 6.1. 
5 Kapuy 2011, pp. 95-96 and 139. 
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general) population should be protected by social security schemes.6 Accordingly, 
such instruments grant right of access to social security schemes only to an abstract 
percentage of the population, not to individuals.7 In addition, such instruments only 
contain general minimum standards as regards social security schemes; they do not 
contain provisions on other (more minimal) kinds of protection. Such instruments are 
therefore not suitable either for answering the above-mentioned questions.8 

No separate attention will be paid to the ICCPR in this part, as it is assumed that 
this convention has only limited impact on the issues at stake here in addition to 
the obligations arising from the ECHR.9 Accordingly, Chapter 10 will examine the 
substantive provisions of the Refugee Convention (as opposed to the provisions on 
equal treatment), Chapter 11 will examine the ICESCR (with an emphasis on the 
possibilities for justification) and Chapter 12 will examine whether the ECHR contains 
positive obligations for the state in the socioeconomic sphere. Finally, Chapter 13 
will discuss Article 18 of the ESC. Chapter 14 provides concluding remarks about the 
research in Part III.
  

6 Kapuy 2011, p. 97; Schoukens and Pieters 2004, pp. 5-6. See for the question whether standard-setting 
instruments that prescribe a minimum percentage of workers or of the population to be protected by 
social security legislation take irregular migrant workers into account when calculating this percent-
age Kapuy 2011, pp. 98-100. 

7 Some standard-setting or harmonizing instruments contain prohibitions of discrimination on, for ex-
ample, the ground of sex. Obviously, individuals can rely on such instruments in order to gain access 
to certain social security schemes. 

8 It is submitted that certain, more specific, ILO standard-setting instruments protect ‘all employees’ 
(see for example Convention No. 121 on employment injury benefits and Convention No. 183 on 
maternity protection (as regards all employed women)). However, at the same time, these conventions 
allow Contracting States to exclude not further specified categories of employees. As Kapuy notes, 
this puts into perspective the meaning of the term ‘all’ (Kapuy 2011, p. 97). 

9 Cf. Koch who also argues that although the Human Rights Committee has adopted a similar integrated 
or holistic approach as the ECtHR with respect to the relevance of social demands, judgments from 
the ECtHR are ‘far more developed and much more comprehensive, and unlike views from the HRC 
the judgments of the ECtHR are binding on the Contracting States’ (Koch 2009, p. 10). With regard to 
the subject of Part II this assumption did not exist, since the ICCPR was (until the coming into force 
of Protocol no. 12 to the ECHR) the only human rights convention that contains an autonomous provi-
sion on non-discrimination. As a consequence, this Convention has had more impact on case law on 
non-discrimination in, for example, the Netherlands than the ECHR. 
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10.1 Introduction

In Chapter 5 it has been argued that, in my view, the most convincing interpretation 
of the Refugee Convention (RC) is that generally, asylum seekers are not ‘lawfully 
staying’ in the territory of the host state pending a determination of their claim to 
asylum. This means that the Refugee Convention does not require states to accord 
asylum seekers in their territory the same treatment as nationals with respect to public 
relief and assistance and social security1, nor does it require states to grant asylum 
seekers the most favourable treatment accorded to non-nationals as regards the right to 
engage in wage-earning employment.2 This chapter will examine whether the Refugee 
Convention contains other obligations for contracting states with regard to the access of 
asylum seekers to their labour markets and social security systems. 

Chapter 5 shows that the declaratory view of the term ‘refugee’ implies that recognition 
of refugee status is not necessary in order to fall under the personal scope of the Refugee 
Convention. Since asylum seekers might meet the definition of refugee as laid down in 
the Refugee Convention and, consequently, might be entitled to some of the benefits 
of the convention as from the moment they arrive in the host state, they have to be 
treated as refugees pending the determination of their status. Otherwise, states run the 
risk of acting in violation of the Refugee Convention by withholding important right 
from genuine refugees. This means that all asylum seekers are entitled to the benefits 
laid down in the Refugee Convention for refugees without further qualification.3 
In addition, Chapter 5 has argued that some categories of asylum seekers meet the 
qualifying condition of lawful presence as laid down in the Refugee Convention. It 
has argued that the most persuasive interpretation of this condition, in view of the 
text, context and object and purpose of the Refugee Convention, entails that asylum 
seekers who present themselves to the authorities of the host state at the border, who 
are explicitly allowed entrance to the territory, and who do not violate any condition 
imposed on them as a condition for their entry are lawfully in the territory in the sense 
of the Refugee Convention. Hence, such asylum seekers are entitled to the benefits laid 
down in the convention for refugees lawfully in the territory of the host state.

1 See Articles 23 and 24(1) RC.
2 See Article 17(1) RC. 
3 Cf. Hathaway who notes that during the drafting process of the Convention, the American representa-

tive observed that ‘some of the articles did not specifically indicate to which refugees they applied. 
He presumed that the mention of ‘refugees’ without any qualifying phrase was intended to include all 
refugees, whether lawfully or unlawfully in the territory’. The immediate and unchallenged response 
of the Chairman was ‘that the United States representative’s presumption was correct’ (Hathaway 
2005, p. 467, fn 861). 
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This chapter will discuss the provisions of the Refugee Convention that may be of 
relevance for asylum seekers’ access to the labour market and social security benefits, 
apart from entitlement to equal treatment with nationals. The following sections will 
discuss successively Article 7 on the general standard of treatment and exemption 
from reciprocity; Article 13 on movable and immovable property; Article 17 on 
wage-earning employment; Article 20 on rationing; Article 31(1) on exemption from 
penalties; and Article 33 on non-refoulement. The other provisions laid down in the 
Refugee Convention are restricted in scope to refugees lawfully staying in the territory 
of the host state4 or cannot be related to asylum seekers’ access to the labour market 
or social security benefits. 

10.2 Article 7: General standard of treatment and exemption from 
reciprocity

Article 7 RC reads:

1. Except where this Convention contains more favourable provisions, a Contracting 
State shall accord to refugees the same treatment as is accorded to aliens generally. 
2. After a period of three years’ residence, all refugees shall enjoy exemption from 
legislative reciprocity in the territory of the Contracting States. 
3. Each Contracting State shall continue to accord to refugees the rights and benefits to 
which they were already entitled, in the absence of reciprocity, at the date of entry into 
force of this Convention for that State. 
4. The Contracting States shall consider favourably the possibility of according 
to refugees, in the absence of reciprocity, rights and benefits beyond those to which 
they are entitled according to paragraphs 2 and 3, and to extending exemption from 
reciprocity to refugees who do not fulfil the conditions provided for in paragraphs 2 
and 3. 
5. The provisions of paragraphs 2 and 3 apply both to the rights and benefits referred to 
in articles 13, 18, 19, 21 and 22 of this Convention and to rights and benefits for which 
this Convention does not provide.

Article 7(1) contains a general standard of treatment for refugees. It provides that, 
except where the convention contains more favourable provisions, states should accord 
refugees the same treatment as is accorded to aliens generally. The meaning of the term 
‘aliens generally’ is not very clear. Arguably, it refers to aliens who are not entitled to 
benefits granted on the basis of reciprocity or on the basis of national laws instituting 
preferential treatment of certain groups of aliens.5 Accordingly, Article 7(1) does not 

4 Article 19 (on access to liberal professions) and Article 21 (on housing) are relevant for the subject of 
this chapter, but these articles only apply to refugees lawfully staying in the territory. 

5 Grahl-Madsen 1963, commentary no. 2 to Article 7; Hathaway 2005, pp. 197-198. 
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provide refugees with a very firm right, but it assures that if a state provides certain 
rights or benefits to aliens generally, then refugees are entitled to the same treatment as 
regards these rights or benefits. With regard to the position of asylum seekers as regards 
social security benefits and as regards access to the labour market, this means that 
excluding asylum seekers from such rights and benefits is only possible on the basis of 
general criteria that apply to all aliens similarly. Exclusion from benefits or from access 
to the labour market on the sole basis of being an asylum seeker is not in conformity 
with the obligation to grant refugees the same treatment as aliens generally. 

More substantive protection for asylum seekers seems to be offered by Article 
7(2), which provides that after a period of three years’ residence, all refugees enjoy 
exemption from legislative reciprocity in the territory of the Contracting States. 
Chapter 5 has argued that the term ‘residence’ in the Refugee Convention concerns 
physical presence for a certain amount of time, irrespective of the lawfulness of the 
stay. Accordingly, asylum seekers who are present on the territory of the host state 
for at least three years (which period is more than long enough in order to establish a 
residence in a given country6) fulfil this qualifying condition. ‘Legislative reciprocity’ 
must be distinguished from ‘diplomatic reciprocity’. ‘Legislative reciprocity’ means 
a system whereby a state is prepared to grant benefits to any alien, provided that the 
country of nationality of the alien provides the same benefits to the citizens of the state 
concerned. In this system, the rule of reciprocity is a means of achieving equal rights 
and benefits for one’s own nationals abroad. ‘Diplomatic reciprocity’ means a system 
whereby a state grants benefits only to ‘preferred’ nationals of states with which he has 
a special relationship or particularly close ties, such as partner states in an economic or 
political union. The word ‘legislative’ was inserted to restrict the scope of Article 7(2), 
since it implies that refugees may still be excluded from rights and benefits ‘which are 
granted for the purpose of placing nationals of particular foreign states in a privileged or 
favourable position’, or, in other words, from rights or benefits stemming from bilateral 
treaties or conventions between a limited number of countries.7 Grahl-Madsen states: 
‘[I]t would seem that industrial property rights, copyright, right of succession, social 
security benefits must nowadays be considered as subject only to legislative reciprocity. 
On the other hand, a right to enter a country without visa must obviously be considered 
as subject to diplomatic or conventional reciprocity, and the same would as a rule seem 
to apply to compensation for war damages and war pensions’.8 Accordingly, Article 
7(2) means that after three years of residence refugees can be subjected to diplomatic 
reciprocity, but no longer to legislative reciprocity. Article 7(5) specifies that the 
exemption from legislative reciprocity also applies to the rights laid down in the Refugee 

6 Chapter 5 has argued that a residence is established after being present on the territory for at least three 
months. 

7 Grahl-Madsen 1963, commentary no. 5 to Article 7. See also Hathaway 2005, pp. 192-204.
8 Grahl-Madsen 1963, commentary no. 5 to Article 7. See Chapter 13 for another example of diplomatic 

reciprocity.   
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Convention that explicitly accord refugees ‘treatment as favourable as possible and, in 
any event, not less favourable than that accorded to aliens generally’. This means that 
after three years of residence, refugees, also with regard to the rights laid down in these 
articles, may not be treated as ‘aliens generally’, but must be exempted from legislative 
reciprocity. 

Chapter 6 shows that in many social security conventions, refugees are exempted from 
reciprocity on the basis of an additional protocol or annex, without the qualifying 
condition of three years’ residence in the contracting state. These conventions therefore 
provide more safeguards than provided for in Article 7(2) of the Refugee Convention. 
Indeed, Article 7(4) urges Contracting States to offer such further-reaching safeguards 
to refugees. More generally, the case law of the ECtHR implies that conditions of 
reciprocity are no longer allowed in the field of social security. Nevertheless, Article 
7(2) RC might have implications for Contracting States with regard to two of the social 
security conventions discussed in Chapter 6. Under ILO Convention no. 102, equal 
treatment between nationals and non-nationals as regards contributory social security 
schemes that protect employees is provided on the basis of reciprocity alone. This 
Convention has not been extended with a protocol concerning refugees. In such a case, 
Article 7(2) RC implies that refugees who reside in the host state for at least three 
years should have access to such schemes on the same basis as nationals, irrespective 
of whether their country of nationality has accepted these obligations. In addition, 
Chapter 7 shows that only refugees who are ‘lawfully staying’ in the territory of one 
of the Contracting States are exempted from reciprocity under the European Social 
Charter. Article 7(2) implies that after three years residence on the territory of one 
of the Contracting States, whether this residence is lawful or not, all refugees should 
be exempted from this reciprocity requirement and therefore fall under the general 
personal scope of the European Social Charter. Most importantly, this would mean that 
all refugees who are resident in the territory of the host state for three years or more, 
irrespective of their nationality, are entitled to equal treatment with nationals with 
regard to social and medical assistance if they are lawfully present on the territory.9 
Hence, the same obligation already incumbent on contracting states to the ECSMA and 
with regard to asylum seekers who have the nationality of a contracting state to the ESC 
(see Chapters 6 and 7) would apply after three years of residence to all asylum seekers 
in all EU Member States. 

9 See Article 13 of the European Social Charter. With regard to other rights laid down in the European 
Social Charter, the general (restricted) personal scope of the Charter still applies. This means that 
even though after three years of residence, asylum seekers do no longer have to fulfill the condition 
that they are a national of a contracting state to the ESC, they still do have to be ‘lawfully resident’ or 
‘working regularly’ on the territory in order to fall under the personal scope. See further Chapter 7. 
Article 18 ESC on the right to engage in a gainful occupation is not subjected to the restricted personal 
scope. This article will therefore be discussed more extensively in Chapter 13. 
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10.3 Article 13: Movable and immovable property

Article 13 RC reads:

The Contracting States shall accord to a refugee treatment as favourable as possible 
and, in any event, not less favourable than that accorded to aliens generally in the same 
circumstances, as regards the acquisition of movable and immovable property and 
other rights pertaining thereto, and to leases and other contracts relating to movable 
and immovable property. 

As Chapter 7 has shown, the European Court of Human Rights has ruled that social 
security benefits should considered to be property rights if they are not provided on 
a purely discretionary basis. As Article 13 concerns the right to the ‘acquisition’ of 
property, this article is relevant for the social security position of refugees in Europe. The 
standard of treatment prescribed by this article is, however, rather low, since refugees 
are only entitled to treatment not less favourable than that accorded to aliens generally. 
This standard of treatment is therefore the same as the general standard of treatment 
laid down in Article 7 RC (see above). The phrase ‘as favourable as possible’ implies 
only a recommendation to the States Parties: the determination of what is possible is 
left to the discretion of the States Parties.10 The only extra safeguard that Article 13 
provides in addition to Article 7 is that it provides that refugees are entitled to the same 
treatment as aliens generally in the same circumstances. This phrase has been defined 
in Article 6 RC, which reads:

For the purposes of this Convention, the term “in the same circumstances” implies that 
any requirements (including requirements as to length and conditions of sojourn or 
residence) which the particular individual would have to fulfil for the enjoyment of the 
right in question, if he were not a refugee, must be fulfilled by him, with the exception of 
requirements which by their nature a refugee is incapable of fulfilling. 

This article thus contains an important exception. States may not subject refugees to 
conditions that they are unable to fulfil. As Hathaway states: ‘whatever impediments 
an individual refugee faces by virtue of the uprooting and dislocation associated 
with refugeehood should not be relied upon to deny access to rights’. Grahl-Madsen 
mentions as an example of such conditions the requirement to produce a certificate of 
nationality, or the requirement to produce documentation of examinations passed and 
of experience gained in the country of origin.11 Hence, Article 13 does not guarantee 

10 Grahl-Madsen 1963, commentary no. II to Article 13. 
11 Grahl-Madsen 1963, commentary no. 3 to Article 6. This does not mean, according to Grahl-Madsen, 

that refugees for example do not have to prove that they have passed a certain examination, but they 
must be allowed to prove the possession of the required degree by other means. 
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refugees property rights; their property rights are dependent on those accorded to 
aliens generally. This means that subjecting asylum seekers to conditions as regards 
lawfulness of residence or employment with regard to acquisition of property rights 
does not violate this article, provided that such conditions are generally applied to all 
aliens. In this regard, Article 13 does not provide any further safeguards than Article 7 
RC. However, if property rights are granted to aliens generally, then refugees may not 
be excluded from these rights and, moreover, they may not be subjected to conditions 
that they are by their nature unable to fulfil. Hence, if states grant asylum seekers certain 
social security benefits that are considered to be property rights, they may not require 
asylum seekers to produce a certificate of nationality. Such a condition may be imposed 
on aliens generally where social security benefits are granted on the basis of reciprocity 
(for example, under ILO Convention no. 102 and under the European Social Charter).

10.4 Articles 17: Wage-earning employment 

Article 17 RC concerns the rights to wage-earning employment for refugees. Paragraph 
1 of this article applies only to refugees who are lawfully staying in the territory and 
therefore not to asylum seekers. Article 17(2) is, however, wider in scope and contains 
an important safeguard for asylum seekers. It reads: 

2. In any case, restrictive measures imposed on aliens or the employment of aliens 
for the protection of the national labour market shall not be applied to a refugee who 
was already exempt from them at the date of entry into force of this Convention for the 
Contracting State concerned, or who fulfils one of the following conditions: 
( a ) He has completed three years’ residence in the country; 
( b ) He has a spouse possessing the nationality of the country of residence. A refugee 
may not invoke the benefit of this provision if he has abandoned his spouse; 
( c ) He has one or more children possessing the nationality of the country of residence. 

The benefits of this article are not reserved for refugees lawfully in or lawfully staying 
in the territory. Hence, asylum seekers can benefit from this provision if they have 
been present in the territory of the host state for at least three years (whether lawfully 
or not); if they marry someone with the nationality of the host state; or if they have 
children possessing the nationality of the host state.12 Asylum seekers who fulfil one 
of these conditions cannot be subjected to ‘restrictive measures imposed on aliens 
or the employment of aliens for the protection of the national labour market’. This 
means, for example, that they may not be subjected to the condition that they may 

12 This is especially relevant for asylum seekers residing in a country where nationality is acquired in 
accordance with the principle of jus soli (meaning that children born on the territory of a country 
automatically acquire the nationality of that country).
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only be employed if no nationals are available for the job in question.13 On the other 
hand, this implies that they can be subjected to restrictive measures also imposed on 
nationals and to restrictive measures which have another purpose than protecting the 
national labour market, e.g. national security or political considerations.14 This raises 
the question whether subjecting them to restrictive measures as regards access to the 
labour market for reasons of preventing integration into the host society or preventing a 
possible ‘honey-pot effect’ and, accordingly, an increase in the numbers of (unfounded) 
asylum applications is in compliance with Article 17(2). As Part I has shown, this 
seems to be the main reason underlying the limited obligations under the EU Reception 
Conditions Directive to grant asylum seekers access to the labour market. Arguably, 
however, the purpose of Article 17(2) is to achieve the lifting of labour restrictions 
‘in favour of those refugees who have a special link with their country of refuge’.15 
Trying to prevent the integration into the host society of refugees who fulfil one of the 
conditions laid down in Article 17(2), and therefore have already established a special 
link with their host state, seems to be contrary to the very purpose of this article. In 
addition, the qualifying conditions that are necessary to fulfil in order to be entitled to 
the safeguard of Article 17(2) arguably serve to prevent it from becoming a pull factor 
for asylum seekers. Accordingly, it is submitted here that after three years of residence 
in the host state, or in the case of a spouse or children possessing the nationality of the 
host state, asylum seekers may no longer be subjected to general conditions regarding 
work permits that are generally imposed on aliens in order to protect the national labour 
market. In addition, restrictive measures specifically imposed on asylum seekers for 
reasons of general immigration policy (e.g. to discourage the filing of unfounded claims 
and to facilitate the expulsion of rejected asylum seekers) are not in conformity with the 
object and purpose of Article 17(2).

10.5 Article 20: Rationing

Under the heading ‘welfare’, the Refugee Convention contains two articles that apply 
to all refugees without any further qualifying conditions: Article 22 on public education 
(which is not relevant for the subject of this book) and Article 21 on rationing systems. 
As has been mentioned previously, the Refugee Convention does not contain a provision 
on basic needs, such as the right to food, clothing and other essential products. As 
Hathaway notes, ‘[t]he one relevant concern addressed [by the RC, CHS], however, 
was access by refugees to essential goods not distributed on the open market’.16 
Accordingly, Article 20 provides: 

13 Weis, cited in Hathaway 2005, p. 761. 
14 Hathaway 2005, pp. 761-762; Grahl-Madsen 1963, commentary no. 5 to Article 17.
15 Grahl-Madsen 1963, commentary no.5 to Article 17, referring to the origins of this provision. 
16 Hathaway 2005, p. 467. 
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Where a rationing system exists, which applies to the population at large and regulates 
the general distribution of products in short supply, refugees shall be accorded the 
same treatment as nationals. 

Grahl-Madsen observes that ‘[t]he meaning of the phrase after the comma is intended 
to restrict the application of the Article to rationing of more or less essential goods for 
personal use, thus excluding rationing of “commodities for commercial or industrial 
use, such as common or precious metals”’.17

For refugees in the territory of EU Member States, this provision is not very relevant 
nowadays.18

10.6 Article 31(1): Freedom from penalization for illegal entry

Article 31 RC has already been discussed rather extensively in Chapter 5. To reiterate, 
it contains a prohibition for states to impose penalties on refugees on account of 
their illegal entry or presence, provided they present themselves without delay to the 
authorities and show good cause for their illegal entry or presence. 

It has been argued that measures that deny employment rights and social security 
benefits to asylum seekers on account of their unlawful entry or presence constitute 
a violation of this article.19 According to this reasoning, denying social benefits or 
employment authorization amounts to the imposition of ‘penalties’. In this way, the 
term ‘penalties’ is understood broadly, in conformity with the ordinary meaning of the 
term, as ‘a loss inflicted for violation of a law’.20 According to Hathaway, such a broad 
interpretation is in line with the decision taken by the drafters of the Convention to 
conceive Article 31 ‘not as a prohibition of a particular kind of penalty, but instead as a 
prohibition of penalties imposed on a particular group of persons’.21

In contrast, Grahl-Madsen notes with reference to the drafting process of the Refugee 
Convention, that the term ‘penalties’ includes ‘imprisonment and fines, meted out as a 
punishment by a judicial or semi-judicial body and must also be construed to include 
measures, such as preventive detention of mentally deficient persons, which may be 
resorted to in lieu of punishment. On the other hand it does not include confinement or 

17 Grahl-Madsen 1963, commentary no. 2 to Article 20. See also Hathaway 2005, pp. 467-468.  
18 As Hathaway notes, the Convention was drafted when the Second World War, during which many key 

goods had been rationed, has just been ended (Hathaway 2005, p. 467).  
19 See for example Cholewinski 2000, p. 713 and Hathaway 2005, pp. 409-412.  
20 Hathaway 2005, p. 410. 
21 Hathaway 2005, p. 412, emphasis in original. 
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detention for the purpose of investigation or as a security measure’.22 This indicates 
a rather strict interpretation of the term ‘penalties’. As Hathaway notes as well, such 
a narrow interpretation, being limited to criminal penalties, is in line with the French 
language version of Article 31, which refers to sanctions pénales.23 

Goodwin-Gill states that the object and purpose of the protection envisaged by Article 
31(1) is the avoidance of penalization on account of illegal entry or illegal presence. 
In view of this, an overly formal or restrictive approach to defining the term ‘penalties’ 
will not be appropriate, ‘for otherwise the fundamental protection intended may be 
circumvented and the refugee’s rights withdrawn at discretion’.24 

On the basis of these different interpretations I would argue that the term ‘penalties’ 
should primarily apply to criminal sanctions, but should not necessarily be restricted to 
such sanctions. It might also apply to a deliberate curtailment of the rights laid down 
in the Refugee Convention imposed on refugees for reason of their illegal entry or 
presence. However, a treatment imposed on these categories of refugees specifically 
that is in conformity with the relevant standards of treatment laid down in the Refugee 
Convention should, in my view, not be seen as an imposition of a penalty. This means 
that a denial of access to the labour market that is in line with Article 17 or a denial or 
reduction of social security benefits in line with Articles 23, 24 and the other articles 
discussed above, is in my opinion not contrary to the safeguard of Article 31(1) RC, 
even if the denial is imposed for reasons of illegal entrance or presence.      

10.7 Article 33: Non-refoulement

It has been argued that the complete denial of minimum subsistence benefits and 
the right to work violates the prohibition of refoulement as laid down in Article 33 
RC, as this article prohibits the expulsion or refoulement of refugees ‘in any manner 
whatsoever’.25 According to this reasoning, refugees who suffer from serious 
deprivation and are therefore left with no real option but to leave would in fact be 
forced to leave the country.26 Such ‘repatriation under coercion’ violates Article 33. 
According to Hathaway, the preparatory work to the convention makes clear that 
Article 33 was meant to avoid certain consequences (namely, return to the risk of being 
persecuted), whatever the nature of the actions which lead to that result.27 However, it 
seems that Article 33 is violated only if return to the risk of being persecuted actually 

22 Grahl-Madsen 1963, commentary no. 2 to Article 31. 
23 Hathaway 2005, p. 411. 
24 Goodwin-Gill 2003, p. 195. 
25 See for example Cholewinski 2000, pp. 712-713; Dent 1998, p. 23 with further references. 
26 Hathaway 2005, p. 318. 
27 Hathaway 2005, p. 318. 
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takes place.28 If a refugee can survive in the country of refuge, despite an official denial 
of employment and any kind of state assistance – for example, with the assistance of 
relatives, neighbours, churches, etc. -  Article 33 is not violated. In addition, refugees 
who leave the country of refuge because they suffer from deprivation do not necessarily 
have to return to a country where their life and freedom would be threatened. A policy 
to deny asylum seekers access to employment and state-sponsored benefits therefore, 
in my view, does not necessarily violate Article 33.  

10.8 Concluding remarks

Chapter 5 has shown that the Refugee Convention does not require contracting states 
to provide asylum seekers with equal treatment with nationals as regards social 
security benefits and access to the labour market. This chapter shows that the Refugee 
Convention does contain a number of other obligations for contracting states with 
regard to asylum seekers rights in these fields. For example, contracting states may not 
subject asylum seekers to conditions which, by their nature, they are unable to fulfil 
as regards the acquisition of property rights, such as, in the European context, social 
security rights. More importantly, after three years of (simple) residence in the territory 
of a contracting state, asylum seekers should be exempted from legislative reciprocity 
and from restrictive measures imposed on aliens or the employment of aliens for the 
protection of the national labour market. The latter obligation also applies to asylum 
seekers who have a spouse or one or more children possessing the nationality of the 
country of residence. Besides providing these important obligations as regards access 
to the labour market and social security schemes after three years of residence, these 
provisions might indicate, more generally, the significance of physical presence in a 
given territory over a period of time for the accretion of rights. 

Put differently, these provisions show that with the passage of time, the sovereign 
immigration power may have less bearing on the material rights of refugees. 

28 Cf. Hathaway who states that ‘[e]ven when repatriation does not in fact result, core norms of the Civil 
and Political Covenant already examined may be contravened by such deprivations’ (Hathaway 2005, 
p. 464), thereby implying that Article 33 is not violated if repatriation does not in fact result. See in 
this regard the difference between two judgments of the ECtHR on state support for asylum seekers. 
In the case of Müslim v. Turkey, the Court held that the applicant’s situation did not appear to be so 
desperate as to force to him leave Turkey because it was no longer tenable (ECtHR 26 April 2005, 
appl. no. 53566/99, para. 86). In the case of M.S.S. v. Belgium and Greece, the Court found it relevant 
that the applicant had tried several times to leave Greece in order to ‘escape from that situation of 
insecurity and of material and psychological want’ (ECtHR 21 January 2011, appl. no. 30696/09, para. 
254). Both judgments will be discussed extensively in Chapter 12. 
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Economic, Social and Cultural Rights

11.1 Introduction

In Chapter 7 it has already been argued that asylum seekers fall under the personal 
scope of the rights laid down in the International Covenant on Economic, Social and 
Cultural Rights (ICESCR) if they are under the jurisdiction of a State Party. This means 
that it is the only general human rights instrument on social and economic rights that 
is applicable to all asylum seekers in Europe, which at first sight would seem to make 
this a very relevant instrument for the purpose of this book.1 Relevant rights laid down 
in the ICESCR for the purpose of this study include Article 6 on the right to work, 
which explicitly includes the right to the opportunity to gain a living by work, Article 
11 on the right to an adequate standard of living, which explicitly includes the right to 
adequate food, clothing and housing, and Article 12 on the right to the enjoyment of the 
highest attainable standard of physical and mental health.

This chapter will examine whether state obligations with regard to the reception of 
asylum seekers stem from provisions of the ICESCR not related to non-discrimination. 
In doing so, this chapter will pay the most attention to the somewhat neglected question 
of permitted limitations to the rights laid down in the ICESCR, as this is, as will be 
argued, the relevant test with regard to the social and economic rights of asylum 
seekers in Europe. Section 11.3 will discuss in detail Article 4 ICESCR, which contains 
a general limitation clause. Then, section 11.4 will apply the general findings to the 
situation of asylum seekers in Europe. But as start, section 11.2. will pay attention to 
the nature of the rights laid down in the ICESCR. 

11.2 Nature of the rights 

Article 2, paragraph 1 ICESCR reads:

Each State Party to the present Covenant undertakes to take steps, individually and 
through international assistance and co-operation, especially economic and technical, 
to the maximum of its available resources, with a view to achieving progressively the 
full realization of the rights recognized in the present Covenant by all appropriate 
means, including particularly the adoption of legislative measures. 

1 Chapter 7 has shown that not all asylum seekers in Europe fall under the personal scope of the Euro-
pean Social Charter. 
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Hence, the rights laid down in the ICESCR should be realized ‘progressively’ and ‘to 
the maximum of available resources’. This is an important distinction from the general 
obligation on States Parties laid down in Article 2 of the International Covenant on 
Civil and Political Rights and in Article 1 of the European Convention on Human 
Rights. Another difference between the ICESCR, on the one hand, and the ICCPR 
and ECHR, on the other hand, is the language used in the articles granting specific 
rights. In the former instrument, these articles generally use the wording: ‘The States 
parties to the present Covenant recognize the right of everyone to…’, whereas the latter 
conventions generally state more absolutely that ‘everyone has the right to…’ or that 
‘no one shall be subjected to…’. A further difference between these conventions is the 
supervisory mechanism established by the convention. Whereas the ECHR provides 
for the establishment of a supervisory court that can issue legally binding decisions and 
the ICCPR provides for the establishment of a supervisory committee, the ICESCR 
does not establish a supervisory body, but leaves oversight to the Economic and Social 
Council of the United Nations.2 

These differences can be explained, but are also caused to a large extent, by the 
dichotomy traditionally considered to exist between civil and political rights, on the 
one hand, and economic, social and cultural rights, on the other hand. The former were 
considered to impose only negative obligations that are of an immediate nature, non-
resource-dependent and described in precise terms. The latter were held to impose only 
positive obligations and to be of progressive realization, highly resource-dependent and 
formulated in vague terms.3 Because of this, it was often assumed that the ICESCR 
did not impose binding legal obligations upon states, but merely made declarations of 
aspirations or goals to be achieved.4 Vierdag is usually mentioned as one of the most 
explicit protagonists of this sceptical view of the legal nature on the rights laid down 
in the ICESCR.5 In a study on the legal nature of these rights he concludes that in the 
ICESCR ‘the word “right” appears to be used as it often is in political programmes, 
viz., in a moral and hortatory sense’6 and that, apart from some minor exceptions, the 
rights granted by the ICESCR ‘are of such a nature as to be legally negligible’.7 In 
order to reach this conclusion, Vierdag argues that he wants to reserve the term “right” 
of an individual for those rights that are capable of being enforced by their bearers in 
courts of law.8 Economic and social rights are not enforceable or justiciable to the 
extent that they are ‘programmatic’, i.e. ‘lead to the adoption of programmes for the 

2 The Committee on Economic, Social and Cultural Rights is established by a resolution of the Eco-
nomic and Social Council. See further section 1.7. 

3 Sepúlveda 2003, p. 3. See also Eide 2001, p. 10; International Commission of Jurists 2008, p. 15; and 
Vandenhole 2003, p. 431.  

4 Sepúlveda 2003, p. 2. 
5 See for example Addo 1988, p. 1425; Arambulo 1996, p. 117; Eide 2001, p. 10; Van Hoof 1984, p. 98. 
6 Vierdag 1978, p. 103.
7 Vierdag 1978, p. 105.
8 Vierdag 1978, p. 73. 



311

11. Justifications under the International Covenant on Economic, Social and Cultural Rights

taking of measures intended to result in conditions under which what the rights promise 
can be enjoyed’.9 In addition, enforceability is difficult as economic and social rights 
are not directed at government action that can be described or defined in terms of law. 
According to Vierdag, it would not be possible to determine which specific entitlements 
derive from economic and social rights and how limitations of economic and social 
rights can be legally fixed.10 

A close reading of Vierdag’s study reveals, however, that he is not completely sceptical 
about the legal nature of the rights laid down in the ICESCR. He submits, for example, that 
not all the rights laid down in the ICESCR are under all circumstances ‘programmatic’. 
First of all, a right which would seem to be ‘programmatic’ in one country may be 
immediately enjoyed and thus enforceable in another; it can be dependent on the 
economic and social system of the country concerned. Secondly, whatever the socio-
economic system in any given country may be, a social right can very well be directed 
at the performance of a state activity that is immediately available and to that extent 
enforceable.11 Vierdag mentions the example of an existing system of social security in 
a given country. In that case, a person whose position is such that he enjoys the right to 
social security as laid down in Article 9 ICESCR would be able to enforce this right in a 
court of law.12 In his conclusion, Vierdag distinguishes between rights to something that 
is immediately available at no cost; rights to something that is immediately available 
which demands expenditure that can be divided, i.e. the funds available can be used to 
serve varying numbers of people, such as social security and medical care; and rights 
to something that is not available or of limited availability where division of what is 
available is not feasible (‘a person is either in or out of a job, a house or a school’). Only 
rights of the latter category are inherently unenforceable according to Vierdag.13 Hence, 
even the author generally considered to have the most sceptical view regarding the 
legal nature of social and economic rights sees some circumstances under which social 
and economic rights should considered to be ‘real rights’ after all. He also submits that 

9 Vierdag 1978, p. 83. 
10 Vierdag 1978, p. 93. Contra, it can be argued that a distinction should be made between the justiciabil-

ity of treaty provisions, for which the degree of concreteness is decisive, and the legally binding nature 
of a treaty provision, for which it is not (Cf. Van Hoof 1984, p. 101). In other words, even if certain 
treaty provisions cannot be invoked before a court, this does not imply that these provisions are not le-
gally binding for the state. As this book examines the provisions of international law that EU Member 
States should take into account when designing a reception policy for asylum seekers, the justiciability 
of economic and social rights is not the decisive question, but rather the content of the state obligations 
resulting from them. For defining this content, justiciability is, however, important, as court decisions 
are usually very useful in defining the content of abstract treaty provisions. Nevertheless, for the sake 
of clarity it is important to distinguish both aspects of treaty provisions.

11 Vierdag 1978, p. 83.
12 Vierdag 1978, p. 86. 
13 Vierdag 1978, pp. 102-103. 
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it is not impossible that economic, social and cultural rights will develop in such a way 
that they can be legally described and become a fixed legal concept.14  

During the last decades, such developments have indeed taken place. They have made 
the traditional distinction between economic, social and cultural rights, on the one hand, 
and civil and political rights, on the other hand, less sharp, or even non-existent. These 
developments occurred both on the side of the economic, social and cultural rights and 
on the side of the civil and political rights. 

With regard to the economic, social and cultural rights, it has already been held in 
legal doctrine for many years that the rights laid down in the ICESCR are not purely 
programmatic, vague or indeterminate, but that they impose some directly operative 
obligations.15 The same opinion is held by the Committee on Economic, Social and 
Cultural Rights. In its general comment on the nature of States Parties’ obligations, 
the Committee states: ‘while the Covenant provides for progressive realization and 
acknowledges the constraints due to the limits of available resources, it also imposes 
various obligations which are of immediate effect’. Of the latter obligations, the 
Committee mentions as examples the obligation to guarantee that relevant rights will 
be exercised ‘without discrimination’ and the obligation to ‘take steps’. In addition, the 
Committee held that ‘a minimum core obligation to ensure the satisfaction of, at the 
very least, minimum essential levels of each of the rights is incumbent upon every State 
party. Thus, for example, a State party in which any significant number of individuals 
is deprived of essential foodstuffs, of essential primary health care, of basic shelter and 
housing, or of the most basic forms of education is, prima facie, failing to discharge its 
obligations under the Covenant’.16 In addition, a distinction between different types 
of state obligation has been developed by the legal doctrine and the Committee. The 
Committee distinguishes between obligations to respect, obligations to protect and 
obligations to fulfil. According to the Committee, the obligation to respect requires 
states to refrain from interfering directly or indirectly with the enjoyment of the right 
in question. The obligation to protect requires states to take measures that prevent third 
parties from interfering with the enjoyment of rights. Finally, the obligation to fulfil 
requires states to adopt appropriate legislative, administrative, budgetary, judicial, 
promotional and other measures towards the full realization of the right in question. 
The development of these different types of state obligation has contributed to reducing 
the supposed distinction between social, economic and cultural rights, on the one hand, 
and civil and political rights, on the other hand, as it made clear that the distinction 
between positive and negative state obligations is too simple. It became clear that, just 
like civil and political rights, economic, social and cultural rights impose obligations 

14 Vierdag 1978, p. 93. 
15 See for example: Alston and Quinn 1987; Craven 1995; Eide 2001; Van Hoof 1984; Sepúlveda 2003.
16 Committee on Economic, Social and Cultural Rights, General Comment no. 3, the nature of States 

parties obligations, 14 December 1990. 
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for the state to ‘respect’ and not interfere, for example with the freedom and use of 
resources possessed by individuals.17    

On 10 December 2008 the General Assembly of the UN unanimously adopted the 
Optional Protocol to the ICESCR, which grants the Committee competence to receive 
and consider communications submitted by or on behalf of individuals or groups of 
individuals claiming to be victims of a violation of any of the economic, social and 
cultural rights set forth in the ICESCR.18 This protocol has been signed so far by 40 
states and ratified by eight states, as a result of which is has not yet entered into force.19 
The adoption forms another indication of the possible binding nature of the rights 
laid down in the ICESCR and of the absence of an inherent difference between civil 
and political rights, on the one hand, and economic, social and cultural rights, on the 
other hand.20 Finally, domestic case law shows that it is possible to define the content 
of economic and social rights and to assess whether the government has violated 
obligations resulting from those rights.21

An even more important development took place with regard to civil and political 
rights. Chapter 12 will show that according to the European Court of Human Rights’ 
case law, the rights laid down in the European Convention on Human Rights also 
impose numerous positive state obligations that are resource dependent. Nevertheless, 
the Court is able to assess whether the state has violated these obligations. Although 
the scope of the positive obligation is sometimes held by the Court to be dependent 
on the availability of state resources, this does not mean that those obligations are not 
considered to be binding and of immediate nature. In addition, the Court has to deduce 
these state obligations from general and not very precisely formulated provisions, such 
as the right to be free from torture and inhuman and degrading treatment and the right 
to respect for private and family life. Hence, while it was already acknowledged that 
economic, social and cultural rights impose obligations on the state not to interfere 
with existing rights of individuals, recent case law of the European Court on Human 

17 Cf. Eide 2001, p. 25. 
18 Resolution A/RES/63/117. 
19 http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3-a&chapter 

=4&lang=en. The only EU Member States that so far have ratified this protocol are Spain and Slo-
vakia. According to Article 18 of the protocol, the protocol will enter into force if it has been ratified 
by ten countries.

20 Cf. Griffey who states that ‘the Optional Protocol ended an historic imbalance in the international 
protection afforded ‘civil and political’ (CP) and ‘economic, social and cultural’ (ESC) rights’ (Griffey 
2011, p. 276). Nevertheless, Vandenbogaerde and Vandenhole have identified a number of issues in 
the (drafting process of the) optional protocol that reflect the long-standing ideological prejudices 
against economic and social rights (Vandenbogaerde and Vandenhole 2010). One such issue is the 
standard of review laid down in Article 8(4) of the Optional Protocol. This article provides that the 
Committee should examine the ‘reasonableness’ of the steps taken by the state party. See further sec-
tion 11.3.8 below.   

21 See the examples discussed in Coomans 2006 and International Commission of Jurists 2008. 
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Rights shows that civil and political rights are able to impose obligations on the state 
to provide resources to individuals. Due to these developments, it becomes difficult to 
make an abstract distinction between economic, social and cultural rights, on the one 
hand, and civil and political rights, on the other. While it may be true that the emphasis 
in civil and political rights lies more on obligations to respect and the emphasis in 
economic, social and cultural rights lies more on obligations to fulfil, there seems to no 
longer be any ground for holding that the nature, and consequently the justiciability, of 
economic, social and cultural rights is inherently different from the nature of civil and 
political rights.22  

This chapter will therefore take as its starting point that the rights laid down in the 
ICESCR are not merely programmatic, vague and indeterminate, but impose some 
binding obligations upon states. Instead of focusing on the precise content of the state 
obligations under the ICESCR, this chapter will focus on a much more neglected aspect 
of the rights laid down in the covenant: That the ICESCR does not lay down absolute 
rights; but that the rights laid down in the covenant are qualified. This has often been 
disregarded in case law, in the work of the Committee and in the legal doctrine. The 
ICESCR provides that states may impose limitations on the enjoyment of the rights if 
certain requirements are met. With regard to the reception of asylum seekers, it will 
be argued in this chapter that this is the decisive aspect of the rights laid down in 
the ICESCR. As Part I shows, asylum seekers’ access to social security benefits and 
the labour market is usually not refused or reduced due to a lack of resources, but is 
(explicitly and clearly) based on reasons of immigration policy. This raises the question 
whether it is permitted under the ICESCR to limit the social and economic rights of 
asylum seekers for such reasons. As the answer to this question would seem to be 
crucial for the existence of obligations incumbent on EU Member States under the 
ICESCR as regards the reception of asylum seekers, and given the relatively small 
amount of attention paid to this question so far in the legal doctrine, this chapter will 
elaborate extensively on this issue. In brief, the chapter starts from the assumption 
that the ICESCR imposes a number of binding obligations on contracting states, and 
examines whether the covenant permits any limitations to these rights. 

Interpretations of the Committee on Economic, Social and Cultural Rights (hereafter: 
the Committee) are relevant in this respect. However, as has been said previously, 
as these interpretations are not legally binding, they derive their authority from the 
position of the Committee in the treaty, which is not very strong in the case of the 

22 See also Vandenhole: ‘In conclusion it is submitted that the difference between the two sets of rights 
may often relate more to the degree of positive action required for the realisation of the right con-
cerned, than to a difference in nature’ (Vandenhole 2003, p. 436). In contrast, Bossuyt still stresses the 
different legal characteristics of civil and social rights (see for ecample Bossuyt 2007, pp. 328-329).  
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Committee on Economic, Social and Cultural Rights, and from the persuasiveness of 
the reasoning of the interpretation.23 

11.3 Justifications 

11.3.1 Introduction

Unlike the European Convention on Human Rights and the International Covenant 
on Civil and Political Rights, most provisions of the ICESCR do not contain specific 
limitation clauses. However, the covenant does contain a general limitation clause. 
Article 4 ICESCR provides:

The States Parties to the present Covenant recognize that, in the enjoyment of those 
rights provided by the State in conformity with the present Covenant, the State may 
subject such rights only to such limitations as are determined by law only in so far as 
this may be compatible with the nature of these rights and solely for the purpose of 
promoting the general welfare in a democratic society.

This provision has received strikingly little attention in the work of the Committee, the 
legal doctrine24 or in case law. The Committee, for example, has only briefly mentioned 
the possibility of imposing limitations on the rights laid down in the Convention in four 
general comments.25 As mentioned previously, with regard to the reception of asylum 
seekers, this provision is very relevant and therefore deserves a thorough discussion in 
this chapter. 

11.3.2 Scope of the limitation provision

As Alston and Quinn note, Article 4 ICESCR has, like other limitation clauses in human 
rights treaties, both a permissive and a protective function. The permissive function 
authorizes states to impose limitations on the enjoyment of the rights provided for in the 
covenant, whereas the protective function serves to protect these rights by limiting both 
the purposes for which limitations may be imposed and the manner in which that may 
be legitimately done. Hence, the provision can be said to act ‘both as a shield and as a 

23 See section 1.7. 
24 Exceptions are Alston and Quinn 1987 and Müller 2009.
25 In General Comment no. 13 on the right to education (para. 42); General Comment no. 14 on the right 

to the highest attainable standard of health (paras. 28-29); General Comment no. 17 on the right of 
everyone to benefit from the protection of the moral and material interests resulting from any scien-
tific, literary or artistic production of which he is the author (paras. 22-24); and General Comment no. 
21 on the right of everyone to take part in cultural life (para. 19). 
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sword’.26 From a review of the arguments adduced for including a general limitation 
clause in the ICESCR in the travaux préparatoires, Alston and Quinn conclude that 
the limitation clause was meant to allow states to impose limitations where: ‘(1) an 
unlimited interpretation of a right would lead to absurd results and would deny a state 
the necessary authority to enact detailed regulatory provisions; and (2) the various rights 
would otherwise clash with each other or with the legitimate interests of the state’.27

According to the Committee, however, Article 4 is ‘primarily intended to be protective 
of the rights of individuals rather than permissive of the imposition of limitations by 
the State’.28 The Committee does not substantiate this view in any way. It does not 
explain why this protective function is more important than the permissive function 
and why it is necessary to depart so clearly from the text of the provision29 and from 
the interpretation based on the travaux préparatoires. Consequently, the Committee’s 
statement is, in my view, not very persuasive.

11.3.3 Relation to Article 2 ICESCR

Under Article 2 ICESCR, states are required to take steps ‘to the maximum of their 
available resources’. This implies that if certain rights cannot be provided by the state 
due to resource scarcity, the state has not violated the ICESCR. In other words, a 
resource-motivated failure to achieve the full realization of a certain right, or a resource-
motivated reduction in the level of attainment of a certain right, cannot be seen as a 
‘limitation’ on the right in question, as there is no obligation for the state to achieve the 
full realization if this is not possible due to resource scarcity. Hence, resource-motivated 
failures to achieve the full realization of a right or resource-motivated reductions 
should not be dealt with in the context of Article 4. This interpretation is confirmed 
by the travaux préparatoires. As Alston and Quinn note, ‘Article 4 was clearly seen 
by its drafters as dealing with limitations other than those that could be imposed under 

26 Alston and Quinn 1987, p. 193. 
27 Alston and Quinn 1987, p. 197. 
28 See General Comment no. 13 on the right to education (para. 42) and General Comment no. 14 on the 

right to the highest attainable standard of health (para. 28). This phrase is probably borrowed from 
para. 46 of the ‘Limburg principles on the implementation of the international covenant on economic, 
social and cultural rights’. These principles were established unanimously by a group of experts in 
international law in June 1986 in Maastricht. 

29 For example, Article G of the European Social Charter (revised) reads: ‘The rights and principles set 
forth in Part I when effectively realised, and their effective exercise as provided for in Part II, shall not 
be subject to any restrictions or limitations not specified in those parts, except such as are prescribed 
by law and are necessary in a democratic society for the protection of the rights and freedoms of others 
or for the protection of public interest, national security, public health, or morals’. Hence, in contrast 
to Article 4 ICESCR, this limitation clause is formulated in negative terms (cf. Sepúlveda 2003, p. 
278). In that case, it would make more sense to hold that this provision is primarily intended to be 
protective of the rights of individuals. As Article 4 ICESCR is formulated in permissive terms, such 
an interpretation is not very obvious.
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Article 2(1) on the grounds of limited resource availability’.30 This reading seems 
also to be followed by the Committee, as it never refers to Article 4 when evaluating 
retrogressive measures taken due to resource constraints.31 As Müller concludes from 
the Committee’s approach, states enjoy a wider discretion when they invoke resource 
constraints under Article 2(1) than if they impose a limitation on the basis of Article 
4.32 On the other hand, an important difference with permitted limitations under Article 
4 is that for an inadequate realization within the limits of Article 2(1), the obligation for 
the state to take steps to (ultimately) achieve  the full realization of the right in question 
still exists.33

It has been argued that it would be better to use a unified standard to evaluate limitations 
of the rights laid down in the ICESCR, be it for reasons of resource scarcity or other 
reasons. Otherwise, it would be too easy for states to evade their obligations under 
Article 4, since it seems nearly always possible to relate limitations to resource scarcity 
and the notion of progressive realization under Article 2(1). In addition, it would be 
difficult in practise to draw a strict line between retrogressive measures that were 
taken because of resource constraints and limitations that are not related to scarce 
resources. For these reasons, the argument goes, the requirements of Article 4 should 
also be applied to retrogressive measures taken by states for reasons of severe resource 
constraints.34

On the other hand, is has been argued that a strict distinction between the requirements 
of Article 2 and Article 4 should exist. Otherwise, it is unclear how a certain situation 
must be legally assessed and states are able to wrongfully absolve themselves of their 
obligations. A disproportional lack of supporting measures by the state, e.g. many 
people live below the poverty line, can in that case be wrongly justified under Article 4, 
as a result of which the obligation to take steps to improve this situation would no longer 
exist. According to Vlemminx, Article 4 is only relevant with regard to obligations 
for the state to respect rights and with regard to obligations where the performance 
by the state forms a necessary condition for the exercise of a certain freedom (e.g. 
procedural rights or the right for detainees to exercise family life). With regard to all 
other obligations for the state (e.g. obligations to promote or to fulfil rights, obligations 
to ensure a certain minimum or to make a provision for an emergency), non-compliance 

30 Alston and Quinn 1987, p. 194. 
31 Müller 2009, p. 585. However, as Müller also notes, the criteria used by the Committee to evaluate 

these measures, are very similar to the criteria mentioned in Article 4. 
32 Müller 2009, p. 587. However, in view of the obligation laid down in Article 2(1) of achieving pro-

gressively the full realization of the Covenant rights, as regards deliberate retrogressive measures 
based on resource constraints, the discretion of states is more limited (Sepúlveda 2003, pp. 319-332).   

33 Cf. Vlemminx 2002, p. 165. 
34 Müller 2009, pp. 590-591. 
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is caused by establishing budgetary priorities, which should be reviewed under Article 
2(1) ICESCR.35

Indeed, in many cases it will be difficult to make a clear distinction between restrictions 
based on resource constraints and restrictions based on other reasons. Yet, as has been 
argued in Chapter 3, the legislative history of the EU Reception Conditions Directive 
reveals that the rather low standards ultimately laid down in the directive, which were 
significantly less generous than the ones proposed by the European Commission, were 
(in any case partly) motivated by the wish of Member States to prevent possible abuse 
of their reception and asylum systems, for example by immigrants looking for work. 
More explicitly, the case study on the Netherlands in Chapter 2 showed that for most 
aspects of and changes in the policy on the reception of asylum seekers, migration 
policy-related reasons, such as deterring the influx of asylum seekers, promoting the 
repatriation of rejected asylum seekers, impeding integration into society and preventing 
misuse of the asylum procedure, have been adduced. Other research has found the same 
motives for restrictive measures in the field of reception of asylum seekers in other 
(Western) EU Member States.36 Hence, restrictive and retrogressive measures taken by 
EU Member States with regard to the reception of asylum seekers have explicitly been 
based on reasons other than resource constraints.37 Accordingly, it seems pertinent 
to evaluate such measures, which are permitted under the EU Reception Conditions 
Directive, under Article 4, and not under Article 2(1).  

The following sections will discuss the various conditions set by Article 4 ICESCR.

11.3.4 ‘Determined by law’

There are very few indications regarding the interpretation of the phrase ‘determined by 
law’, as it was not discussed with any great insight or precision during the drafting of 

35 Vlemminx 2002, pp. 150-151 and 164-166. 
36 See for example Bank 2000 (in general); Morris 2010; Sawyer and Turpin 2005; and Mabbett and 

Bolderson 2002 (with regard to the UK); Bouckaert 2007 (with regard to Belgium); Liedtke 2002 
(with regard to Germany); Minderhoud 1999 (with regard to the Netherlands, Belgium, the United 
Kingdom and Germany).   

37 To the contrary, one could ask whether it actually saves money to set up a separate welfare scheme 
for asylum seekers and to deny them access to the labour market. Indeed, Mabbett and Bolderson 
argue that exclusionary measures with regard to the reception of asylum seekers are administratively 
expensive and note that European states have been willing to ‘expend substantial resources in control-
ling the movement and living arrangements of this group [asylum seekers, CHS], and their creation of 
separate and discriminatory welfare provisions’ (Mabbett and Bolderson 2002, p. 204-206.). Schuster 
also argues that it is ‘widely acknowledged that the substitution of benefits in kind is more expensive 
than cash benefits’ (Schuster 2000, p. 123). This has also been argued as regards the introduction of 
‘dispersal policies’ for asylum seekers in the UK by Robinson, Andersson and Musterd (Robinson, 
Andersson and Musterd 2003, p. 166).   
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the covenant38, nor has it been explained by the Committee. According to the Limburg 
principles on the Implementation of the International Covenant on Economic, Social 
and Cultural Rights39, this phrase means that no limitation on the exercise of economic, 
social and cultural rights may be made unless provided for by national law of general 
application which is consistent with the ICESCR and is in force at the time the limitation 
is applied.40 In addition, these principles hold that legal rules limiting the exercise of 
economic, social and cultural rights must be clear and accessible to everyone.41 These 
conditions correspond with the requirements set in the case law of the European Court 
of Human Rights and in views of the Human Rights Committee on the question whether 
a restriction is ‘determined by law’ or ‘prescribed by law’.42 As there is no indication 
that there should be a different interpretation for this phrase used in the ICESCR, it can 
be assumed that the requirement of ‘determined by law’ is fulfilled when the limitation 
is defined in any form of national law of general application that is in force and that is 
generally accessible, foreseeable and sufficiently clear.43 

11.3.5 ‘Compatible with the nature of the rights’

A more difficult requirement to interpret is the requirement that the limitation must 
be ‘compatible with the nature of the right(s)’. This requirement is unique among the 
limitation clauses of human rights treaties.44 The Committee has never referred to this 
phrase directly in its general comments and from the travaux préparatoires it only 
appears that this phrase is designed to ensure ‘that the problem of restrictions, and 
limits to their scope, should be closely studied in connexion with each of the rights 
proclaimed in the Covenant’.45 Hence, this would mean that this phrase was meant 
to ensure that the impact of any limitation was studied with regard to each right laid 
down in the ICESCR individually.46 This, however, does not answer the question how 
the ‘nature’ of a right should be established. According to the Limburg Principles, ‘the 

38 Alston and Quinn 1987, p. 199. 
39 These principles have been adopted in 1986 by a group of 29 ‘distinguished experts in interna-

tional law’ from different countries and international organizations, see www.unimaas.nl/bestand.
asp?id=2453 [accessed 9 September 2011].

40 Para. 48. 
41 Para. 50. 
42 Alston and Quinn 1987, pp. 199-200; Müller 2009, pp. 578-579. 
43 Cf. Müller 2009, pp. 578-579.
44 However, in the case law of the European Court of Human Rights, the requirement can be found that 

limitations should not ‘restrict or reduce the right in such a way or to such an extent that the very 
essence of the right is impaired’ (see for example ECtHR 11 July 2002, appl. no. 28957/95 (Chris-
tine Goodwin v. the United Kingdom), para. 99; ECtHR 29 July 1998, appl. no. 24767/94 (Omar v. 
France), para. 34; ECtHR 12 November 2008, appl. no. 34503/97 (Demir and Baykara v. Turkey), 
para. 97). 

45 Alston and Quinn 1987, p. 201. They refer to a statement of the Chilean representative who proposed 
the inclusion of this requirement. This proposal was adopted by the Commission without any further 
discussion (Müller 2009, p. 579, footnote 113).  

46 Müller 2009, p. 579. 
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restriction “compatible with the nature of these rights” requires that a limitation shall 
not be interpreted or applied so as to jeopardize the essence of the right concerned’.47 
This does not elucidate much either, as the question remains what should be considered 
to be the ‘essence’ of a right. 

In the legal doctrine, it seems to be generally accepted that restrictions on the ‘minimum 
core content’ of a right are not compatible with the ‘nature’ or ‘essence’ of a right.48 
‘Minimum core content’ or ‘core minimum obligations’ is an important, albeit difficult, 
concept in economic, social and cultural rights. It has appeared in the literature since 
the 1980s and received its most authoritative expression in the Committee’s General 
Comment no. 3 on the nature of states’ obligations in 1990. The concept tries to bridge 
the gap between individual rights and available resources by trying to establish the 
essential element(s) without which a right loses its substantive significance. If this 
essence of the right is not provided for by the state, then this state is violating its 
obligations under the ICESCR.49 In the words of the Committee:

[T]he Committee is of the view that a minimum core obligation to ensure the satisfaction 
of, at the very least, minimum essential levels of each of the rights is incumbent upon 
every State party. Thus, for example, a State party in which any significant number of 
individuals is deprived of essential foodstuffs, of essential primary health care, of basic 
shelter and housing, or of the most basic forms of education is, prima facie, failing to 
discharge its obligations under the Covenant. If the Covenant were to be read in such 
a way as not to establish such a minimum core obligation, it would be largely deprived 
of its raison d’être.50

The Committee held in this general comment that in order for a State Party to be able to 
attribute its failure to meet at least its minimum core obligations to a lack of available 
resources, it must demonstrate that every effort has been made to use all resources 
that are at its disposition in an effort to satisfy, as a matter of priority, those minimum 
obligations. Hence, states can justify non-compliance with core obligations due to a 
lack of resources if certain stringent conditions are met.51 This is also the approach 
taken by the Committee in a more recent general comment: the General Comment 
on the right to social security.52 However, in its general comments on the right to 
the highest attainable standard of health and on the right to water, the Committee 
held that a State Party cannot, under any circumstances whatsoever, justify its non-

47 Limburg Principles, para. 56. 
48 Griffey 2011, p. 287; Müller 2009, pp. 579-583; Sepúlveda 2003, pp. 280-281. 
49 Chapman and Russell 2002, pp. 8-9. 
50 General Comment no. 3, para. 10. 
51 Cf. Mechlem 2009, p. 941. 
52 General Comment no. 19, para. 60. 
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compliance with core obligations.53 The Committee does not give any explanation for 
this inconsistency.54 Yet the possibility to justify non-compliance with core obligations 
for other reasons than resource scarcity is not mentioned by the Committee in any 
general comment. This means that the assertion that restrictions on the ‘minimum core 
content’ of a right are not compatible with the ‘nature’ or ‘essence’ of a right within the 
meaning of Article 4 of the Convention is consistent with the work of the Committee. 
The question is therefore how to identify these ‘core obligations’.

In its general comments, the Committee has identified core obligations for specific 
rights. With regard to the right to achieve the highest attainable standard of health for 
example, the Committee identified as minimum core obligations:

- To ensure the right of access to health facilities, goods and services on a non-
discriminatory basis, especially for vulnerable or marginalized groups; 
- To ensure access to the minimum essential food which is nutritionally adequate and 
safe, to ensure freedom from hunger to everyone; 
- To ensure access to basic shelter, housing and sanitation, and an adequate supply of 
safe and potable water; 
- To provide essential drugs, as from time to time defined under the WHO Action 
Programme on Essential Drugs; 
- To ensure equitable distribution of all health facilities, goods and services; 
- To adopt and implement a national public health strategy and plan of action.(…).55

The following core obligations were identified by the Committee with regard to the 
right to work:

(a) To ensure the right of access to employment, especially for disadvantaged and 
marginalized individuals and groups, permitting them to live a life of dignity;
(b) To avoid any measure that results in discrimination and unequal treatment in the 
private and public sectors of disadvantaged and marginalized individuals and groups 
or in weakening mechanisms for the protection of such individuals and groups;
(c) To adopt and implement a national employment strategy and plan of action based 
on and addressing the concerns of all workers on the basis of a participatory and 
transparent process that includes employers’ and workers’ organizations. Such an 
employment strategy and plan of action should target disadvantaged and marginalized 
individuals and groups in particular and include indicators and benchmarks by which 
progress in relation to the right to work can be measured and periodically reviewed.56 

53 General Comment no. 14, para. 47; General Comment no 15, para. 40.
54 As Mechlem argues, this inconsistant and far-reaching interpretation can be very problematic 

(Mechlem 2009, pp. 940-945). 
55 General Comment no. 14, para. 43.
56 General Comment no. 18, para. 31. 
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With regard to the right to social security, the Committee identified as core obligations:

(a) To ensure access to a social security scheme that provides a minimum essential 
level of benefits to all individuals and families that will enable them to acquire at least 
essential health care, basic shelter and housing, water and sanitation, foodstuffs, and 
the most basic forms of education (…);
(b) To ensure the right of access to social security systems or schemes on a non-
discriminatory basis, especially for disadvantaged and marginalized individuals and 
groups;
(c) To respect existing social security schemes and protect them from unreasonable 
interference;
(d) To adopt and implement a national social security strategy and plan of action;
(e) To take targeted steps to implement social security schemes, particularly those that 
protect disadvantaged and marginalized individuals and groups;
(f) To monitor the extent of the realization of the right to social security.57 

A noticeable element of these core obligations identified by the Committee is that the 
obligation to ensure access to different kind of goods on a non-discriminatory basis is 
mentioned several times. This is remarkable, as the prohibition of discrimination is laid 
down in Article 2(2) ICESCR and is not subjected to progressive implementation or the 
availability of enough resources.58 In other words, this prohibition applies under all 
circumstances; it is not necessary to identify this as a core obligation of more specific 
rights laid down in the Convention. By mentioning the obligation to ensure access on 
a non-discriminatory basis only a few times, the Committee seems to suggest that with 
regard to the other core obligations, it is not necessary for states to apply them on a non-
discriminatory basis. As has just been argued, this would be an incorrect interpretation 
of Article 2 ICESCR. 

Another aspect that attracts attention is the language used by the Committee. Instead of 
using the language of obligations to respect, protect and/or fulfil, the Committee urges 
states to ‘ensure access to’ different kinds of goods. This raises the question whether 
states can limit themselves to ensuring access to already existing goods or services, or 
whether states should, if these goods and services do not already exist, also actively 
provide these facilities themselves. 

A final noticeable element is the amount of attention paid to vulnerable, disadvantaged 
and/or marginalized groups. The Committee does not define these groups, nor does 
it provide examples of such groups. Outside the context of core obligations, some 
examples can be found in the general comments. In General Comment no. 14 on the 

57 General Comment no. 19, para. 59. 
58 See General Comment no. 3, para. 1. See more extensively section 7.2.4.1. 
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right to the highest attainable standard of health, the Committee mentioned as examples 
of vulnerable or marginalized groups: ‘ethnic minorities and indigenous populations, 
women, children, adolescents, older persons, persons with disabilities and persons with 
HIV/AIDS’.59 In General Comment no. 19 on the right to social security, small farmers 
and self-employed persons in the informal economy are mentioned as examples of 
disadvantaged and marginalized groups,60 as well as refugees, stateless persons and 
asylum seekers.61 General Comment no. 4 on the right to adequate housing mentions 
‘homeless persons and families, those inadequately housed and without ready access to 
basic amenities, those living in “illegal” settlements, those subject to forced evictions and 
low-income groups’ as examples of vulnerable and disadvantaged groups with regard 
to housing.62 Hence, the category of vulnerable, disadvantaged and/or marginalized 
groups is a very broad one, the meaning of which can be different depending on the 
right at stake. If one looks at the examples mentioned in General Comment no. 14, only 
male adults who are not elderly persons yet and do not belong to an ethnic minority or 
indigenous population, nor suffer from HIV/AIDS or from a disability, do not fall into 
this category. This category therefore does not have a very distinctive character.  

In brief, the Committee does give some indications regarding the ‘core content’ or 
‘nature’ of the rights laid down in the ICESCR, but a lot of questions still remain. The 
text, context and object and purpose of the clause ‘nature of the right’ in article 4 does 
not contain clear indications for answers to these questions, neither does the travaux. 
In my view, it is not possible to exhaustively define the nature of all the rights laid 
down in the covenant.63 In addition, in view of the permissive function of article 4, 
the condition should not be interpreted such that a state has in fact no possibilities to 
limit the rights laid down in the Covenant. Consequently, the requirement in Article 4 
ICESCR in my opinion rather implies that the state that limits the enjoyment of certain 
rights has the burden of proving that the limitation is compatible with the nature of 
the right. Put differently, the state has to show that the right in question still has some 
substantive significance, the scope of which can be different in different contexts. In 
this way, it serves both the permissive as the protective function of article 4 ICESCR. 

59 Para. 12. 
60 Para. 28. 
61 Para. 38.
62 Para. 13. 
63 Cf. Griffey: ‘Just as the Covenant cannot identify all appropriate means to realize the rights it pro-

vides, neither can it list every minimum standard for each provision, which may depend on context 
and change over time such as with technological or medical developments’ (Griffey 2011, p. 287). 
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11.3.6 ‘For the purpose of promoting the general welfare in a democratic society’

The last condition laid down in Article 4 is the condition that limitations may be imposed 
solely for the purpose of promoting the general welfare in a democratic society. A 
noticeable difference with limitation clauses in other human rights instruments is that 
there is only one legitimate purpose for which the rights laid down in the ICESCR may 
be limited. It can be argued therefore that there are fewer possibilities for states to limit 
the enjoyment of the rights laid down in the ICESCR as compared to the possibility 
to limit the rights laid down in other human rights conventions or that the limitation 
provision of the ICESCR is more restrictive than similar clauses in other human rights 
conventions.64 Support for this argument can be found in the travaux préparatoires. 
During the drafting of the ICESCR, the US proposed to entirely reproduce the 
limitation clause from the Universal Declaration on Human Rights. This clause 
provides for the possibility to impose limitations ‘solely for the purpose of securing 
due recognition and respect for the rights and freedoms of others and of meeting the 
just requirements of morality, public order and the general welfare in a democratic 
society’.65 This proposal was rejected as it was argued that while reasons of public 
order, public morals and respect for the rights and freedoms of others might justify 
limitations on civil and political rights, they do not seem to be relevant in the same 
sense with regard to limitations on economic, social and cultural rights.66 On the other 
hand, it can be argued that the ‘general welfare’ is such a broad and vague term that 
it is not very difficult for states to argue that limitations imposed for reasons of public 
order or morality are necessary for promoting the general welfare.67 The Committee 
as well is of the opinion that states can impose limitations on grounds such as national 
security or the preservation of public order, provided that the state can justify such 
as measure in relation to each of the elements identified in Article 4.68 In addition, 
it can be argued that the limitation clause of the ICESCR is not more restrictive than 
similar clauses used in the International Covenant on Civil and Political Rights and 
the European Convention on Human Rights, as the latter conventions require that the 
limitation is ‘necessary’ in a democratic society for safeguarding certain interests, while 
Article 4 ICESCR merely requires that the limitation serves the purpose of ‘promoting’ 
the general welfare in a democratic society. To show that certain limitations are actually 
‘necessary’ for safeguarding certain interests is a more difficult requirement to meet 
than to show that a limitation serves to ‘promote’ a certain interest (i.e. the general 
welfare).69   

64 Cf. Alston and Quinn 1987, p. 201; Müller 2009, p. 570. 
65 Article 29(2) of the Universal Declaration. 
66 Alston and Quinn 1987, p. 202; Müller 2009, pp. 570-572. 
67 However, as Alston and Quinn note, ‘[w]hile that requirement might not be too difficult for a govern-

ment to fulfil, the need to make such a case on each occasion might have a salutary impact’ (Alston 
and Quinn 1987, p. 206). 

68 General Comment no. 13, para. 42; General Comment no. 14, para. 28. 
69 Cf. Limburg Principles, para. 60. 
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The meaning of the term ‘general welfare’ is not elaborated on in the travaux 
préparatoires or in the views of the Committee.70 According to the Limburg Principles, 
this term ‘shall be construed to mean furthering the well-being of the people as a 
whole’.71 It has also been described as ‘referring primarily to the economic and social 
well-being of the people and the community’.72

An additional condition that a limitation on the rights laid down in the ICESCR must 
meet is the condition that the limitation must be imposed for the purpose of promoting 
the general welfare in a democratic society. As there is ‘no single model of a democratic 
society’73, this additional requirement is surrounded by uncertainty. However, it is also 
of vital importance, since in its absence, the limitation clause ‘might very well serve the 
ends of dictatorship’.74 Therefore, the decision on what constitutes ‘general welfare’ 
should be taken in the context of conditions prevailing in a democratic society. According 
to the Limburg Principles, a society which recognizes and respects the human rights 
set forth in the United Nations Charter and the Universal Declaration of Human Rights 
may be viewed as meeting this definition.75 A transparent and participative decision-
making process is also an important condition of such a society76, as well as ‘pluralism, 
tolerance and broad-mindedness’.77 The requirement has also been described as 
meaning that a decision to limit a right laid down in the ICESCR ‘should be based on 
some consultation process (as inclusive as possible), should not be ordered unilaterally 
and should be subject to popular control’.78 In any case, it can be concluded that the 
burden is upon a state imposing limitations to demonstrate that the limitations do not 
impair the democratic functioning of society.79

70 Müller 2009, p. 573.
71 Limburg Principles, para. 52. 
72 Müller 2009, p. 573, referring to E.I.A. Daes, The individual’s duties to the community and the limita-

tions on human rights and freedoms under article 29 of the Universal Declaration of Human Rights. 
Study of the special rapporteur of the Sub-Commission on Prevention of Discrimination and Protec-
tion of Minorities 1983, pp. 123-124. 

73 Limburg Principles, para. 55. 
74 Statement by the Greek representative during the drafting process of the Covenant, cited by Müller 

2009, p. 575. 
75 Limburg Principles, para. 55. 
76 Cf. Müller 2009, p. 577. 
77 According to the European Court on Human Rights, without these characteristics there is no demo-

cratic society. See for example ECtHR 7 December 1976, appl. no. 5493/72 (Handyside v. the United 
Kingdom) para. 49; ECtHR 10 November 2005, appl. no. 44774/98 (Leyla Şahin v. Turkey), para. 108. 

78 Müller 2009, p. 577, referring to O.M. Garibaldi, ‘On the Ideological Content of Human Rights In-
struments: The Clause in a Democratic Society’, in T. Buergenthal (ed.), Contemporary Issues in 
International Law: Essays in Honor of Louis B. Sohn 1984, p. 204 and Daes, supra note 72, p. 128. 

79 Cf. Limburg Principles, para. 54. In its Advisory Opinion on the Legal Consequences of the Construc-
tion of a Wall in the Occupied Palestinian Territories, the International Court of Justice concluded 
that the restrictions on the economic, social and cultural rights of Palestinians living in occupied 
territory did not meet the conditions of being solely for the purpose of promoting the general welfare 
in a democratic society (ICJ Reports 2004, 131, para. 136). The Court, however, did not provide any 
arguments for this conclusion. 
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11.3.7 Additional (inherent) requirement of proportionality?

Besides meeting the requirements explicitly laid down in Article 4 ICESCR, the 
Committee also requires that a limitation on a right laid down in the covenant must 
be proportionate, meaning that ‘the least restrictive alternative must be adopted where 
several types of limitations are available’.80 In its General Comment on the right to the 
highest attainable standard of health, the Committee related this requirement to Article 
5(1) of the Convention. This article provides that ‘nothing in the present Covenant may 
be interpreted as implying for any State, group or person any right to engage in any 
activity or to perform any act aimed at the destruction of any of the rights or freedoms 
recognized herein, or at their limitation to a greater extent than is provided for in the 
present Covenant’. According to the Committee, the requirement of proportionality 
probably fits in with the wording ‘limitation to a greater extent than is provided for’ 
in Article 5, as this implies the possibility of imposing different kind of limitations on 
rights. The proportionality requirement, however, has also been held to result from the 
requirement that limitations must be ‘compatible with the nature of the rights’81 or 
from the reference to a ‘democratic society’ in Article 4.82 In addition, it can be argued 
that proportionality must be seen as a general principle of law.83 Hence, by adding a 
requirement of proportionality, the Committee seems to interpret article 4 ICESCR in 
line with its text and context.  

11.3.8 Standard of review

The following chapter will show that the European Court of Human Rights usually 
allows Contracting States a certain margin of appreciation. With regard to social and 
economic policy, the margin left to states is generally a wide one, as a result of which 
the protection offered by the ECHR is sometimes rather limited. This raises the question 
how strictly justifications brought forward by states for limitations on rights laid down 
in the ICESCR should be reviewed.

The Committee has held that ‘[e]very State has a margin of discretion in assessing which 
measures are most suitable to meet its specific circumstances’.84 This finds support in 
the general obligation under Article 2 ICESCR to take steps ‘by all appropriate means’. 

80 General Comment no. 14, para. 29; General Comment no. 17, para. 23; General Comment no. 21, 
para. 19. 

81 Müller 2009, p. 583. 
82 Sepúlveda 2003, p. 283.
83 See for example: A.S. Sweet and J. Mathews, ‘Proportionality Balancing and Global Constitutional-

ism’, Columbia Journal of Transnational Law 2008, pp. 73-165. 
84 See for example: General Comment no. 14, para. 53; General Comment no. 18, para 37; General Com-

ment no. 19, para. 66.
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In addition, the Optional Protocol to the ICESCR may provide some insight into this 
issue. Even though this protocol has not yet entered into force, the text and drafting 
process can provide insight into the current state of affairs as regards the justiciability 
and review of the rights laid down in the covenant. The Optional Protocol to the 
ICESCR is unique in containing a specific standard of review for the Committee.85 
Article 8(4) of the Optional Protocol reads:

When examining communications under the present Protocol, the Committee shall 
consider the reasonableness of the steps taken by the State Party in accordance with 
part II of the Covenant. In doing so, the Committee shall bear in mind that the State 
Party may adopt a range of possible policy measures for the implementation of the 
rights set forth in the Covenant.

Hence, this article introduces a ‘reasonableness’ test as the relevant standard of 
review.86 According to various authors, this test implies the same kind of judgement 
as the test under Article 4 ICESCR, as to whether a limitation is compatible with the 
nature of the right and whether it promotes the general welfare.87 Indeed, it is hard to 
think of a measure that is considered to be compatible with the nature of a covenant 
right and to promote the general welfare and be proportional, but to not be considered 
‘reasonable’. Hence, the reasonableness test does not imply a new standard of review 
for the evaluation of limitations under Article 4 ICESCR.88 

During the drafting process, it has been discussed whether Article 8(4) should contain 
an explicit reference to a margin or appreciation or a margin of discretion.89 In its 
statement regarding an evaluation of the obligation to take steps to the “Maximum of 
available resources” under an Optional Protocol to the covenant, the Committee as 
well reiterated that ‘in accordance with the practice of judicial and other quasi-judicial 
human rights treaty bodies, the Committee always respects the margin of appreciation 
of States to take steps and adopt measures most suited to their specific circumstances’.90 
The final text of Article 8(4) does not contain such an explicit reference, but the second 
sentence is generally understood as denoting the concept of a margin of appreciation.91 

85 Cf. Vandenbogaerde and Vandenhole 2010, p. 223.
86 As Griffey notes, during the drafting process of the Optional Protocol, repeated reference was made 

to the English common law system and the South African constitutional system, both applying a rea-
sonableness test as well (Griffey 2011).  

87 Courtis 2008, p. 82; Griffey 2011, p. 286. These authors also submit that the standard of reasonable-
ness is related to the reference to ‘all appropriate means’ in Article 2 of the Covenant. 

88 As Courtis notes more generally: ‘Article 8.4 of the OP-ICESCR does not add anything that could not 
already be inferred from the ICESCR itself’ (Courtis 2008, p. 83). 

89 Griffey 2011, pp. 298-300; Mahon 2008, pp. 636-638; Vandenbogaerde and Vandenhole 2010, pp. 
223-226. 

90 10 May 2007, E/C.12/2007/1. 
91 Mahon 2008, p. 638; Vandenbogaerde and Vandenhole 2010, pp. 225-226.
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Arguably therefore, also under the ICESCR, when reviewing justifications brought 
forward by the state for limitations on the rights laid down in the covenant, the state 
enjoys a certain margin of discretion. 

11.4 Analysis

The foregoing sections have shown that a limitation on a right laid down in the 
ICESCR must be defined in any form of national law of general application that is 
in force and that is generally accessible, foreseeable and sufficiently clear. The state 
imposing the limitation has the burden to show that the right in question still has some 
substantive significance and that the limitation serves the purpose of promoting the 
general welfare and does not impair the democratic functioning of society. Finally, the 
limitation has to meet the condition of proportionality. However, since every state has a 
margin of discretion in assessing which measures are most suitable to meet its specific 
circumstances, these various conditions should not be reviewed too strictly. 

Arguably, the European Reception Conditions Directive allows for a number of possible 
violations of asylum seekers’ rights laid down in the ICESCR. Most importantly, the 
directive allows Member States to subject asylum seekers to a ban on entering the 
labour market for a maximum of 12 months as from the start of the asylum procedure. 
If a first instance decision on the asylum application has been taken within 12 months, 
Member States are allowed to refuse access to the labour market throughout the entire 
asylum procedure. In addition, Member States are allowed to set various requirements 
as a condition for entering the labour market and to give priority to other categories of 
aliens.92 A report from the Commission on the application of the Reception Conditions 
Directive indeed shows that most EU Member States ban access to the labour market 
for a certain period of time - half of them for one year – and that most Member States 
make access to the labour market subject to the fulfilment on certain, sometimes quite 
restrictive, conditions.93 For example, in the Netherlands asylum seekers are only able 
to get a work permit if a first decision on their asylum application has not been taken 
within six months after the lodging of their asylum application and if they live in an 
asylum seekers’ reception centre. A work permit will only be provided for a maximum 
of 24 weeks a year (until recently only for 12 weeks a year) and has to be requested 
by the employer.94 Arguably, such measures imply a limitation on asylum seekers’ 
enjoyment of the right to work, which includes ‘the right of everyone to the opportunity 

92 See Chapter 3 for a more extensive discussion of the relevant provisions. 
93 Commission of the European Communities, Report from the Commission to the Council and to the 

European Parliament on the Application of Directive 20039/EC of 27 January 2003 laying down 
Minimum Standards for the Reception of Asylum Seekers, COM(2007) 745 final, pp. 6 and 8. See 
further Chapter 3. 

94 See Chapter 2. 
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to gain his living by work which he freely chooses or accepts’.95 Further, the EU 
Reception Conditions Directive allows for the reduction or complete withdrawal of 
reception conditions for a number of reasons related to the asylum procedure or to 
behaviour of the asylum seeker in accommodation centres.96 In the Netherlands 
reception benefits may, for example, be withdrawn or refused if the asylum seeker 
does not comply with the house rules of a reception centre, if the asylum seeker does 
not provide the required personal information, if the asylum seeker does not comply 
with the duty to report once a week or if the asylum seeker does not arrive within 48 
hours in a reception centre after transfer.97 Arguably, such restrictions imply a limitation 
on asylum seekers’ right to an adequate standard of living for themselves and their 
family, including adequate food, clothing and housing98 and the right to be free from 
hunger.99 In addition, the level of reception benefits provided to asylum seekers may 
involve a limitation on the right to an adequate standard of living. The EU Reception 
Conditions Directive only contains a rather vague norm on this issue and therefore 
allows Member States wide discretion.100 In Chapter 2 it has been argued that asylum 
seekers in the Netherlands are in fact provided with reception benefits on a level below 
the minimum subsistence level established under general social assistance schemes. 
Arguably, such benefits could not be considered to be ‘adequate’ within the meaning 
of Article 11 ICESCR. However, even if it could be convincingly argued that these 
different measures do in fact violate the above-mentioned covenant rights, the question 
remains whether they fulfil the requirements laid down in Article 4 ICESCR, as a result 
of which they will be permitted. This section will try to answer this question. In view 
of the margin of discretion accorded to states in this regard, this section will examine 
whether it is possible for states to convincingly argue that certain limitations meet the 
conditions laid down in Article 4.   

The first requirement laid down in Article 4 is that a limitation on a right laid down 
in the ICESCR must be determined by law, i.e. that it must be defined in any form 
of national law of general application that is in force and that is generally accessible, 
foreseeable and sufficiently clear. This condition will generally be fulfilled in EU 
Member States, as the EU Reception Conditions Directive needs to be implemented 
in such laws as well. However, it may be the case that domestic law provides for 
asylum seekers’ eligibility for various benefits, but that in practice, due to for example 
a lack of capacity in reception centres, asylum seekers do not have access to these 

95 Article 6, para. 1 ICESCR. Craven notes for example that the preparatory work to the Covenant 
implies that Article 6 includes, ‘at least, the right not to be arbitrarily deprived of work of any kind, 
whether remunerative or otherwise’ (Craven 1996, p. 197). See also Edwards 2005, p. 328.  

96 See Chapter 3. 
97 See Chapter 2. 
98 Article 11, para. 1 ICESCR. 
99 Article 11, para. 2 ICESCR. 
100 See Chapter 3. 
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benefits.101 Often, such a lack of capacity will be resource motivated, as a result of 
which it should not be reviewed under Article 4, but instead under Article 2(1). In that 
case, the state enjoys a wide discretion as a result of which the ICESCR will generally 
not be violated, provided that the state takes steps to improve the situation, in order to 
(ultimately) achieve the full realization of the right.102 It might, however, be difficult 
for a (Western) European state to argue that the lack of capacity in reception centres 
is resource motivated, for example in view of the country’s level of development, the 
country’s current economic situation and the absence of, for example, natural disasters 
or internal or international armed conflicts.103 In that case, the practical absence of any 
kind of reception benefits for asylum seekers that should be provided to them under 
domestic law should be reviewed under Article 4. If the (temporary) unavailability of 
reception benefits has not been provided for by law,104 such a (practical) limitation is 
not permitted under the ICESCR.    

The second condition of Article 4 is that the limitation must be compatible with the 
nature of the right. As has been argued above, this condition means, in my opinion, that 
the state has to show that the right in question, even though it has been limited, still has 
some substantive meaning. With regard to asylum seekers who have a restrictive and 
conditional access to the labour market, such as allowed for under the EU Reception 
Conditions Directive, it will not be difficult for states to argue that the right to work 
still has some substantive meaning. Likewise, with regard to asylum seekers who have 

101 See for example the situation in Greece, discussed in the case of M.S.S. v. Belgium and Greece before 
the ECtHR (see Chapter 12). Belgium has also faced problems in accommodating all asylum seekers, 
in violation of domestic law. See for example Amnesty International, Amnesty International Report 
2010 - Belgium, 28 May 2010, available at: http://www.unhcr.org/refworld/docid/4c03a83ec.html [ac-
cessed 14 September 2011]; UN High Commissioner for Refugees, Soumission du Haut Commissariat 
des Nations Unies pour les réfugiés (HCR) pour la compilation établie par le Haut-Commissariat 
aux droits de l’homme - Examen périodique universel: Belgique, November 2010, available at: http://
www.unhcr.org/refworld/docid/4cd8f2262.html [accessed 14 September 2011].      

102 EU Member States facing resource constraints in realizing enough accommodation for asylum seek-
ers can apply for a grant from the European Refugee Fund. For example, in December 2010 the Fund 
supported Greece in facing migration and asylum challenges, with an additional package of EUR 9.8 
million for emergency needs and with teams of experts deployed in Greece to assist the country in 
supporting the reform of the national asylum system. The package focused on increasing the accom-
modation capacity, including the provision of basic services to the persons in need, setting up mobile 
medical units and institutional support to process asylum claims (see http://ec.europa.eu/home-affairs/
funding/integration/EUFundingForHomeAffairs.pdf, [accessed14 September 2011]).  

103 Cf. the criteria for reviewing States Parties’ claims as regards resource constraints mentioned by the 
Committee in its statement on ‘An evaluation of the obligation to take steps to the “Maximum of avail-
able resources” under an optional protocol to the Covenant’, 10 May 2007, E/C.12/2007/1 

104 According to Article 14(8) of the EU Reception Conditions Directive, Member States may excep-
tionally provide for material reception conditions that do not meet all the safeguards laid down in 
the directive if housing capacities normally available are temporarily exhausted. Basic needs should, 
however, be covered under all circumstances. Hence, the directive makes it is possible to include in 
domestic law a provision on exceptional modalities for reception benefits in the case of temporary 
exhaustion of housing. Complete withholding of reception conditions is in that case, however, not in 
conformity with the directive.  
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at their disposal (some kind of) food, clothing and housing, which are the elements 
explicitly mentioned in Article 11 ICESCR, it will not be difficult to argue that the right 
to an adequate standard of living still has some substantive meaning. This might be more 
difficult, however, with regard to asylum seekers who are not allowed to work at all, 
with regard to destitute asylum seekers who are unable to dispose of food, clothing or 
housing and with regard to destitute asylum seekers who are denied provision of health 
care (reimbursement). With regard to aliens who are able to return to their country of 
origin or nationality, the state might be able to argue that the complete denial of the 
possibility to work and of state support in the case of destitution is compatible with 
the nature of the right to work and the right to an adequate standard of living, as such 
aliens can (in any case theoretically) claim protection of these rights in their countries 
of origin or nationality.105 Asylum seekers, however, cannot return to their country of 
origin or nationality during their asylum procedure, as they potentially risk their life or 
freedom upon return. Expulsion before their asylum application has been examined is 
in violation of various norms of international law. With regard to this category of aliens, 
I therefore see no possibility for states to convincingly argue that the complete denial 
of state support or health care to destitute asylum seekers or an absolute prohibition to 
work during the entire asylum procedure is compatible with the nature of the rights laid 
down in the ICESCR. This would mean that such measures would not be in conformity 
with Article 4 ICESCR.

Thirdly, a limitation on a covenant right should be for the purpose of promoting the 
general welfare in a democratic society. A complete denial of state support or health care 
to destitute asylum seekers or an absolute prohibition to work already seems to founder 
on the requirement that a limitation must be compatible with the nature of the right. But 
what about asylum seekers who have restrictive and conditional access to the labour 
market, who receive some state support but at a level below the minimum subsistence 
level established under general social assistance schemes or who are only eligible for 
emergency health care? Arguably, such measures imply limitations on their right to 
work, the right to an adequate standard of living and the right to the health, respectively. 
The question is therefore whether it would be possible for states to argue that such 
limitations are for the purpose of promoting the general welfare in a democratic society. 
As has been mentioned previously, states generally argue that such restrictive measures 
serve the need to control immigration (e.g. to deter the lodging of (unfounded) asylum 
claims, to impede integration or to facilitate expulsion). Do reasons of immigration 

105 If that is not the case, expulsion of such aliens may be prohibited under Article 3 ECHR. As will be 
argued in Chapter 12, case law of the ECtHR implies that expulsion to dire humanitarian conditions is 
generally prohibited by Article 3 ECHR if these conditions are caused by deliberate and culpable ac-
tions of the authorities in the country of origin. If such conditions are caused by natural circumstances, 
such as drought or a poor economic situation, expulsion is only under very special circumstances in 
violation of Article 3 ECHR. 
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control fall within the purpose of promoting the general welfare in a democratic society 
and hence fulfil the third condition laid down in Article 4 ICESCR? 

This question has been answered differently in the legal doctrine. Some authors refer to 
the statement of the Committee that Article 4 is primarily intended to be protective of 
the right of individuals and simply conclude that in the light of this statement a denial 
of access to the labour market does not serve the sole purpose of promoting the general 
welfare.106 These authors do not examine the reasons related to immigration control put 
forward by states for such a denial.107 Bank does examine this reason, albeit not very 
thoroughly. He merely states: ‘However, by virtue of Article 4 ICESCR, the state may 
impose restrictions on this right provided for by law for the purpose of promoting the 
general prosperity of democratic society. This justification will apply to restriction of 
immigration and therefore also to restrictions imposed on asylum seekers in order to 
deter immigration through the asylum procedure’.108 Sepúlveda arrives at the opposite 
conclusion. She argues that ‘[u]nder article 4 ICESCR, immigration control and the 
eradication of abuses would not be a legitimate justification for restricting the rights 
set forth in the covenant. Under the obligations assumed through the ICESCR, any 
restriction or limitation on the rights (in this example, the welfare benefits provided 
to asylum seekers), must be taken solely with the purpose of promoting the ‘general 
welfare’ in a ‘democratic society’ and not for immigration purposes’. According to 
Sepúlveda, ‘the State can only restrict the Covenant rights if it has economic constraints 
and there is a demonstrable necessity to limit the enjoyment of these rights (e.g. by 
reducing or cutting social welfare benefits to asylum seekers)’.109 Here she seems to 
contradict herself, however, as she argued a few pages earlier that the limitation clause 
of Article 4 is not intended to deal with limitations required by inadequate resource 
availability.110 This has also been argued in this chapter. Both Bank and Sepúlveda do 
not, however, provide any arguments as to why reasons of immigration control do or do 
not fit into the general aim of promoting the general welfare.

In my view, since ‘general welfare’ is such a broad and vague term, states will not 
encounter many difficulties in arguing that a limitation serves the purpose of promoting 
this interest, especially given the absence of a requirement of necessity and the margin 
of discretion left to states. In addition, the traditional sovereign power of the state to 

106 Cholewinski 2000, pp. 729-730; Edwards 2005, p. 327. As has been argued above in section 11.3.2, I 
do not find this statement of the Committee persuasive. 

107 Edwards merely states in general that ‘it could be arguable that giving access to the labour market 
would itself promote the general welfare of society, enhance understanding and build confidence 
toward such groups, and generally contribute to their sense of self-worth and dignity’ (Edwards 2005, 
p. 327).

108 Bank 2000, p. 275. 
109 Sepúlveda 2003, pp. 282-283. This is a clear example of an argument based, although not explicitly, 

on the ‘separation model’ (see section 1.2). 
110 Sepúlveda 2003, p. 279.
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control to a certain extent the entry and stay of aliens on their territory is generally 
thought to be of crucial importance for the democratic functioning of the society.111 This 
means that, in my opinion, states would be able to convincingly argue that pursuing 
a consistent and integrated immigration policy serves the purpose of promoting the 
general welfare in a democratic society.112 

A final requirement that states have to fulfil in order for a limitation to be permitted under 
the ICESCR is the requirement of proportionality. This broad and general requirement 
is of course open to different kinds of interpretation. Nevertheless, it will be difficult 
for states to argue that an absolute ban on access to the labour market or a denial of 
state support or health care to destitute asylum seekers is proportionate to the aim of 
immigration control. However, such measures are not compatible with the nature of 
the rights laid down in the ICESCR, another condition for imposing limitations, either. 
A more difficult question is whether providing asylum seekers with only limited and 
conditional access to the labour market and/or with a limited level of state support should 
considered to be proportionate to the aim of immigration control. A relevant question in 
this regard is whether such measures are the only way to control immigration or whether 
less restrictive measures are available to reach the aim of immigration control.113 At the 
same time it should be recalled that it is generally accepted, by member states and by 
the Committee, that states have a margin of discretion in assessing which measures 
are most suitable to meet their specific circumstances. With regard to asylum seekers, 
with respect to whom the state is, due to various obligations under international law, 
obliged to tolerate their presence on the territory for a certain amount of time, it can be 
argued that the only or, at least, a very important way to control their entry and stay on 
the territory to a certain extent is through a limitation of their (socioeconomic) rights. 
According to this line of reasoning, limiting the social and economic rights of asylum 
seekers can be considered to be a substitute for exclusion at the border, as a result of 
which it is possible to argue that these limitations are not in violation of the requirement 
of proportionality. On the other hand, it could also be argued that once asylum seekers 
are present on the territory, the aim of immigration control is no longer relevant, as 
their removal from the territory would be contrary to various norms of international 
law anyway. In other words, this line of reasoning implies that even though states put 
forward that they are restricting the rights of asylum seekers in order to serve the aim 
of immigration control, this aim is not actually served by the restrictive measures. 
Accordingly, such measures are not proportionate. However, such a test, whether the 

111 This has for example been argued in depth by Benhabib, see section 1.2. 
112 The ECtHR also holds ‘immigration control’ to be a legitimate aim for limiting Convention rights, 

sometimes even without specifying which of the permitted aims explicitly laid down in the Conven-
tion is at stake (see for example ECtHR 8 April 2008, appl. no. 21878/06 (Nnyanzi v. the United 
Kingdom), para. 76; ECtHR 14 June 2011, appl. no. 38058/09 (Osman v. Denmark), para. 58). Also in 
the light of this influential case law to hold that immigration control is not a legitimate aim for limiting 
rights laid down in the ICESCR would, in my view, need explicit foundation.  

113 Cf. Lu 2008, p. 61.
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aim put forward by the state is actually served by the measure in question, does not 
seem to fit well with the margin of appreciation left to the state in deciding which 
measure is most suitable to meet a specific aim. To the contrary, it seems to imply a 
rather strict scrutiny.114  
Hence, in my view, states are able to argue that the imposition of limitations on the 
provision of state support, health care or access to the labour market is in general 
proportionate to the legitimate aim of immigration control. Nevertheless, this may of 
course be different in view of the particular circumstances of the case. 

Another relevant aspect with regard to the proportionality requirement might be the 
absence of a time limit during which the limitations for asylum seekers apply. As regards 
the provision of a limited kind of state support or health care to asylum seekers, time 
limits do usually not apply, nor does the EU Reception Conditions Directive require a 
time limit to be applied. Since the provision of such limited assistance is linked to the 
status of being an asylum seeker, it lasts for an indefinite period of time. Arguably, it is 
more difficult for states to argue that such a limitation is proportionate if it lasts for an 
indefinite period of time. The introduction of a time limit might, however, as states will 
argue, become a pull factor for asylum seekers, which would be contrary to the aim of 
immigration control. Yet such a risk can be mitigated by the improvement of the asylum 
procedure, especially the decision periods. Hence, in my view, the absence of any time 
limit for limitations on state support for asylum seekers might imply that the limitation 
should not be considered proportionate to the aim of immigration control. As regards 
the length of the time limit, states obviously have a large margin of appreciation. Some 
indications can be found in the Refugee Convention, which would mean that after 
three years of (simple) residence in the host state, some accretion of rights should take 
place.115 

114 Such a test is usually not applied by the ECtHR, either (Hilbrink 2010). 
115 See Chapters 7 and 10. Also in state practice, the accretion of rights through the passage of time has 

existed with regard to asylum seekers. For example, between 1992 and 2002, a policy was in force 
in the Netherlands on the basis of which aliens who had to wait three years for a final decision on the 
application for a residence permit were, under certain circumstances, entitled to a residence permit 
(TBV 1996/15, Stcrt 1996, no. 242, p. 7). In Belgium, until 2007, asylum seekers’ rights as regards 
financial assistance increased once their asylum application had been declared admissible (Bouckaert 
2007, pp. 534-542). As from 2007 the applicable law contains a provision making it possible that after 
the passage of four months, an asylum seeker can request to be transferred from large-scale accom-
modation to small-scale accommodation (Wet betreffende de opvang van asielzoekers en van bepaalde 
andere categorieën van vreemdelingen, Article 12). In addition, the law contains a provision making 
it possible for a Royal Decree to establish a time limit after which asylum seekers become eligible for 
a form of general financial assistance, instead of assistance in kind (Article 11). Such as Royal De-
cree, however, has not yet been adopted. (http://www.kruispuntmi.be/vreemdelingenrecht/wegwijs.
aspx?id=292#lang). In Germany asylum seekers have been entitled to cash benefits at normal rates 
after one year between 1993 and 1997. The law adopted in 1997 provided that the reduced rates and 
in kind benefits apply during the first three years of the asylum procedure (Bank 2000, p. 279-280). 
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In brief, it seems to be difficult for states to argue that a limitation on the rights of 
asylum seekers is compatible with the ICESCR if this limitation involves subjecting 
asylum seekers to an absolute ban on access to the labour market or not providing any 
kind of state support to destitute asylum seekers. In that case, it seems to be difficult 
to argue that such limitations are compatible with the nature of the rights laid down 
in the ICESCR. As regards other, less serious, limitations, such as a restrictive and 
conditional access to the labour market or the provision of a limited level of state 
support, the ICESCR seems to leave a lot of room for manoeuvre for states. As regards 
such limitations, it seems not to be very difficult for states to argue that they meet the 
conditions laid down in Article 4 ICESCR. The only factor limiting this wide room for 
manoeuvre left to the state would, in my opinion, be the absence of any time limit for 
imposing such limitations on asylum seekers. In the absence of any time limit, it seems 
to be more difficult for states to argue that the limitation is proportional to the legitimate 
aim of immigration control.    

11.5 Concluding remarks

This chapter has taken as its starting point that the rights laid down in the ICESCR 
are not merely programmatic, vague and indeterminate, but that they impose some 
binding obligations upon states. In particular, Article 6 on the right to work, which 
explicitly includes in that right the opportunity to gain a living by work, Article 11 
on the right to an adequate standard of living, which explicitly includes the right to 
adequate food, clothing and housing, and Article 12 on the right to the enjoyment of 
the highest attainable standard of physical and mental health are of relevance for the 
main question of this book. This chapter has extensively examined whether states may 
impose limitations on these rights. This is the most pertinent question as regards the 
position of asylum seekers in the EU, since EU Member States generally argue that the 
limited rights of asylum seekers as regards access to the labour market and as regards 
eligibility for financial state support is a necessary tool for controlling immigration. 
Hence, asylum seekers’ limited rights in these areas are generally not based on resource 
constraints, but are explicitly based on other kind of policy considerations. It would 
appear that the ICESCR leaves a rather large room for manoeuvre to the States Parties 
as regards the imposition of such limitations. Consequently, in this chapter it is argued 
that only the complete denial of state support to destitute asylum seekers, as a result 
of which they are not able to dispose of (some kind of) food, clothing or housing, 
the complete denial of (reimbursement for) health care for destitute asylum seekers 
or an absolute ban on access to the labour market during the entire asylum procedure 
is difficult to justify under the ICESCR. If asylum seekers are able to dispose of some 
kind of food, clothing, housing and health care and have some kind of access to the 
labour market, states are in general able to convincingly argue that limitations that are 
nevertheless imposed on asylum seekers in these fields meet the conditions laid down 
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in Article 4 ICESCR. In view of the margin of discretion left to the state in this regard, 
this implies that such limitations are permitted under the ICESCR. Besides special 
individual circumstances, the only general factor that I was able to identify as being 
capable of limiting the large room for manoeuvre for the state is the absence of a time 
limit for such limitations imposed on asylum seekers. 

A consequence of the broad possibilities for states to impose limitations on the rights 
laid down in the ICESCR is that the covenant does not seem to provide any clear and 
general state obligations as regards the quality or level of state support or health care to 
be provided to asylum seekers or with regard to providing asylum seekers access to the 
labour market. Nevertheless, the possibility for states to ban access to the labour market 
pending the entire asylum procedure or to withdraw all reception benefits for asylum 
seekers, which is allowed under the EU Reception Conditions Directive, seems to be 
hard to justify under the ICESCR.
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12.1 Introduction

The European Convention on Human Rights (ECHR) does not seem at first sight to 
be the most obvious source for finding state obligations to provide asylum seekers 
with social security benefits and access to the labour market, as this instrument mainly 
contains civil and political rights, which were traditionally understood as containing 
primarily negative state obligations. However, the Court considered in as early as 1979:

Whilst the Convention sets forth what are essentially civil and political rights, many of 
them have implications of a social or economic nature. The Court therefore considers, 
like the Commission, that the mere fact that an interpretation of the Convention may 
extend into the sphere of social and economic rights should not be a decisive factor 
against such an interpretation; there is no water-tight division separating that sphere 
from the field covered by the Convention.1 

In 2008 the Court held, however, that ‘although many of the rights it contains have 
implications of a social or economic nature, the Convention is essentially directed at 
the protection of civil and political rights’.2 In addition, the Court has observed that 
the ‘Convention does not guarantee, as such, socio-economic rights, including the right 
to charge-free dwelling, the right to work, the right to free medical assistance, or the 
right to claim financial assistance from a State to maintain a certain level of living’.3

Hence, the ECHR does offer protection in the social and economic sphere, but this 
protection is always related to the effective enjoyment of one of the civil and political 
rights explicitly mentioned in the convention and is therefore guaranteed in a more 
indirect way .4 This chapter will examine whether the effective enjoyment of certain 
rights laid down in the ECHR entails an obligation for contracting states to provide 

1 ECtHR 9 October 1979, appl. no. 6289/73 (Airey v. Ireland), para. 26. 
2 ECtHR 27 May 2008, appl. no. 26565/05 (N. v. the United Kingdom), para. 44. 
3 ECtHR 28 October 1999 (decision), appl. no. 40772/98 (Pancenko v. Latvia). 
4 Brems 2007, p. 138; O’Cinneide 2008, pp. 586-587; Tulkens and Van Drooghenbroeck 2008, p. 67. 

According to Warbrick, ‘the European Convention on Human Rights does not protect economic and 
social rights, explicitly (with the exception of the right to education) or impliedly. (…) What the Con-
vention sometimes protects are economic and social aspects of explicit Convention rights’ (Warbrick 
2007, p. 241). See also ECtHR 21 June 2011, appl. no. 5335/05 (Ponomaryovi v. Bulgaria), para. 55. 
As O’Cinneide notes, this indirect protection by the Convention does not exclude the filing of claims 
that are directly based on destitution or absence of adequate living conditions, provided that such 
claims are linked to any of the civil and political rights laid down in the Convention (O’Cinneide 
2008, p. 584, fn 2).  
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asylum seekers with (some kind of) social security benefits or access to the labour 
market. The nature of the rights laid down in the ECHR implies that this chapter will 
focus on the provision of minimum subsistence (social assistance) benefits and health 
care and does not discuss protection against the occurrence of other social risks. As has 
been explained in Chapter 1, social assistance benefits can be provided in cash or in 
kind. Consequently, this chapter will examine whether states can be obligated under the 
ECHR to grant asylum seekers social assistance benefits in cash or in the form of food 
and housing in kind.  

To that end, sections 12.2 to 12.4 will examine the case law on Articles 2, 3 and 8 as to 
its relevance for social security benefits.5 Since the case law on social and economic 
interests has been most elaborately developed under Article 3 and since the Court has 
recently given an extensive ruling on the issue of state support for asylum seekers under 
Article 36, the most attention will be paid to the case law on this article. Case law on 
Articles 2 and 8 will only be examined as to whether they provide additional safeguards 
for the reception of asylum seekers alongside Article 3. In addition, section 12.5 will 
examine whether case law of the Court provides safeguards against the ending of social 
benefits or state-sponsored accommodation. In order to answer this question, case law 
on Article 8 ECHR and on Article 1 of the first protocol to the convention will be 
examined. Finally, section 12.6 will examine whether a ban on access to employment 
violates the ECHR. The sections mentioned so far will provide a general overview and 
analysis of the Court’s case law with respect to these issues. Section 12.7 will discuss 
what consequences the general conclusions drawn in sections 12.2 to 12.6 have for the 
obligations of the state as regards the reception of asylum seekers.   

In addition to the examination of case law about general social and economic 
circumstances, in this chapter attention will also be paid to the case law on living 
conditions in detention.7 This seems pertinent as the situation of asylum seekers living 
in reception centres may to some extent be comparable to the situation of persons who 
are deprived of their freedom and are living in detention centres. This will be further 
discussed in section 12.7.   

5 See for the identification of these three articles as relevant for these kinds of state obligations also: 
O’Cinneide 2008; Palmer 2009; and Sweeney 2008. Other articles of the ECHR that might be relevant 
for such state obligations include Article 14 (which has been discussed in Chapter 7); Article 1 of the 
first protocol (which will be discussed in section 12.5) and Article 6 (which will not be discussed, as 
it relates only to providing support in relation to access to legal aid), see Kenna 2008 and Tulkens and 
Van Drooghenbroeck 2008. 

6 M.S.S. v. Belgium and Greece case, see section 12.2 below. 
7 Unlike the ICCPR, the ECHR does not contain a separate provision on the treatment of persons who 

are deprived of their freedom. Article 10(1) ICCPR provides: ‘All persons deprived of their liberty 
shall be treated with humanity and with respect for the inherent dignity of the human person’. Under 
the ECHR, conditions of detention are generally reviewed by the court under Article 3, but occasion-
ally also under Article 2.
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This chapter will show that European Court of Human Rights generally uses the 
terminology of positive and negative obligations. The distinction between positive 
and negative obligations is often made with regard to state obligations resulting from 
international human rights law. Positive obligations can be described as obligations 
requiring states to take the necessary measures to safeguard a right.8 Hence, such 
obligations require the state to ‘take action’.9 Negative obligations are obligations 
requiring states to abstain from interfering with a right, or to ‘refrain from action’.10 At 
the same time, it is generally accepted that the distinction between negative and positive 
obligations is often difficult to make.11 Acts of the state can often be characterized both 
as violating a positive obligation as well as violating a negative obligation12 and some 
kinds of obligations impose a complex mix of both negative and positive aspects.13 
Also, the Court itself generally states: ‘the boundaries between the State’s positive 
and negative obligations under the Convention do not lend themselves to precise 
definition’.14 Nevertheless, the Court sticks to the use of these terms15, despite the 
development in the field of social and economic rights of a tripartite terminology, often 
held more useful and appropriate,16 distinguishing between obligations ‘to protect, 
respect and fulfil’.17 

8 Akandji-Kombe 2007, p. 8. 
9 Judge Martens in his dissenting opinion in the case of Gül v. Switzerland (19 February 1996, appl. no. 

23218/94), quoted in Mowbray 2004, p. 2.  
10 Idem.
11 Akandji-Kombe 2007, pp. 12-14; Battjes 2009; Sepúlveda 2003, p. 171. 
12 See the examples mentioned by Akandji-Kombe (Akandji-Kombe 2007, pp. 12-13). 
13 Sepúlveda 2003, p. 171. 
14 See for example: ECtHR 19 February 1996, appl. no. 23218/94 (Gül v. Switzerland), para. 38; ECtHR 

30 June 2009, appl. no. 32772/02 (Verein gegen Tierfabriken Schweiz (VgT) v. Switzerland (no. 2)), 
para. 82. 

15 Cf. Palmer who states that ‘despite the well-recognised conceptual inadequacy of the positive-neg-
ative dichotomy of rights, its pervasive influence continues to be strongly reflected in the ECtHR’s 
jurisprudence, especially in socio-economic complaints concerning access to basic socio-economic 
provisions’ (Palmer 2009, p. 424). 

16 Fredman 2006, p. 500; Sepúlveda 2003, pp. 171-172. 
17 Cf. Palmer 2009, p. 403. Koch, however, argues that while the tripartite typology did further the de-

bate for a period of time, the debate has now reached a stage where one can question the adequacy of 
this typology as well. She suggests throwing all kinds of typologies overboard and focusing instead 
on what it actually takes to provide proper human rights protection (Koch 2009, pp. 17-28). In the 
case of Premininy v. Russia, the Court did mention the ‘obligation to respect, protect and fulfil the 
right of individuals not to be subjected to torture or to inhuman or degrading treatment or punishment’ 
(ECtHR 10 February 2011, appl. no. 44973/04, para. 85). . 



340

Between Sovereignty and Equality

12.2 Article 318

12.2.1 Introduction

Article 3 ECHR provides:
No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

Unlike most of the substantive clauses of the ECHR, Article 3 makes no provision for 
exceptions and no derogation from it is permissible under Article 15 ECHR, even in the 
event of a public emergency threatening the life of the nation. Hence, the prohibition 
of torture and inhuman or degrading treatment or punishment is ‘absolute’. The Court 
regularly states that ‘Article 3, which prohibits in absolute terms torture and inhuman 
or degrading treatment or punishment, enshrines one of the fundamental values of 
democratic societies’.19 

As facts do not bear the label ‘torture’ or ‘inhuman treatment’, characterization of the 
facts is always necessary. In a standard formulation, the Court has considered treatment 
to be “inhuman” because, inter alia, it was premeditated, was applied for hours at a 
stretch and caused either actual bodily injury or intense physical or mental suffering. It 
has deemed treatment to be “degrading” because it was such as to arouse in the victims 
feelings of fear, anguish and inferiority capable of humiliating and debasing them. 
In any event, the suffering and humiliation involved must go beyond that inevitable 
element of suffering or humiliation connected with a given form of legitimate treatment 
or punishment. The question whether the purpose of the treatment was to humiliate or 
debase the victim is a factor to be taken into account, but not necessarily a decisive 
one.20 ‘Torture’ differs from inhuman treatment in the greater intensity of the suffering 
and in the intention with which the suffering is inflicted.21 However, the Court does not 
always find it necessary to identify which type of ill treatment has been suffered and 
sometimes simply concludes that Article 3 has been violated.22 

18 This section is partly based on the paper ‘Prison with an open door? Review of asylum seekers’ living 
conditions under Article 3 ECHR’, presented at the VU seminar ‘Migration law and human rights’, 21 
and 22 January 2010, Bergen aan Zee. I would like to thank all participants at this seminar for their 
valuable comments. 

19 See for example: ECtHR 18 January 1978, appl. no. 5310/71 (Ireland v. the United Kingdom), para. 
162; ECtHR 7 July 1989, appl. no. 14038/88 (Soering v. the United Kingdom), para. 88; ECtHR 28 
February 2008, appl. no. 37201/06 (Saadi v. Italy),  para. 127. 

20 See for example ECtHR 16 December 1999, appl. no. 24724/94 (T. v. the United Kingdom), para. 69; 
ECtHR 26 October 2000, appl. no. 30210/96 (Kudla v. Poland), para. 92. 

21 Palmer 2007, p. 69. 
22 Harris et al. 2009, p. 71; Palmer 2007, p. 69. 
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The Court has ruled in this connection that ill treatment must attain ‘a minimum level 
of severity’ if it is to fall within the scope of Article 3 ECHR. ‘The assessment of this 
minimum is, in the nature of things, relative; it depends on all the circumstances of the 
case, such as the nature and context of the treatment or punishment, the manner and 
method of its execution, its duration, its physical or mental effects and, in some cases, 
the sex, age and state of health of the victim’.23 Hence, the threshold of seriousness set 
by Article 3 is not a static and absolute one: regard must be had to all the circumstances 
of the case and it must be considered in the light of the present-day circumstances.24 
This makes sense, as one can imagine that some ill-treatment will be more serious if 
it is imposed on children as opposed to adults, and that ill-treatment of a rather long 
duration will be more serious than ill-treatment which lasts a very short time. As Palmer 
observes, this relativity element does not detract from the absolute nature of Article 3.25 

The Court has regularly held that Article 3, in addition to the primary negative 
obligation to refrain from inflicting serious harm on persons within their jurisdiction, 
also imposes a positive obligation on states to take measures designed to ensure that 
individuals within their jurisdiction are not subjected to torture or inhuman or degrading 
treatment. These measures should provide effective protection, in particular to children 
and other vulnerable persons, and include reasonable steps to prevent ill treatment of 
which the authorities had or ought to have had knowledge.26 The Court considered that 
state responsibility is engaged in this regard by a failure to take reasonably available 
measures which could have had a real prospect of altering the outcome or mitigating 
the harm to the applicant.27 Such measures may imply, for instance, ‘preventing any 
ill-treatment by public bodies or private individuals or providing improved conditions 

23 Among other cases: ECtHR 18 January 1978, appl. no. 5310/71 (Ireland v. the United Kingdom), para. 
162; ECtHR 6 March 2001, appl. no. 45276/99 (Hilal v. the United Kingdom), para. 60; ECtHR 2 
December 2008, appl. no. 31237/03 (Kirakosyan v. Armenia), para. 43. This requirement means that ‘a 
certain qualification is introduced in a norm formulated in absolute terms, which is almost inevitable 
in the case of the application of an abstract norm, containing subjective concepts, to concrete cases’ 
(Van Dijk et al. 2006, p. 413). With reference to the drafting history of Article 3, Battjes also shows 
that an unequivocal or absolute prohibition of torture and inhuman and degrading treatment and pun-
ishment is possible only in abstract terms (Battjes 2009). 

24 Van Dijk et al. 2006, p. 412; Ovey and White 2006, p. 77. 
25 Palmer 2006, p. 439. See also Battjes 2009, p. 613. 
26 See for example ECtHR 10 May 2001, appl. no. 29392/95 (Z and Others v. the United Kingdom), para. 

73; ECtHR 29 April 2002, appl. no. 2346/02 (Pretty v. the United Kingdom), paras. 50-51; ECtHR 
26 November 2002, appl. no. 33218/96 (E. and others v. the United Kingdom), para. 88; ECtHR 12 
October 2006, appl. no. 13178/03 (Mubilanzila Mayeka and Kaniki Mitunga v. Belgium), para. 53. In 
the case of L. v. Lithuania, the Court held very clearly: ‘Moreover, according to its established case-
law, Article 3 entails a positive obligation on the part of the State to protect the individual from acute 
ill-treatment, whether physical or mental, whatever its source’ (ECtHR 11 September 2007, appl. no. 
27527/03, para. 46). 

27 ECtHR 26 November 2002, appl. no. 33218/96 (E. and others v. the United Kingdom), para. 99; 
ECtHR 10 February 2011, appl. no. 44973/04 (Premininy v. Russia), para. 84. 
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or care’.28 In addition, the Court regularly holds that the suffering which flows from 
naturally occurring illness, physical or mental, may be covered by Article 3, where it is, 
or risks being, exacerbated by treatment, whether flowing from conditions of detention, 
expulsion or other measures, for which the authorities can be held responsible.29 Hence, 
where the suffering flows from natural causes, an issue only arises under Article 3 if the 
suffering is exacerbated by treatment for which the authorities can be held responsible. 

This means that in order for a state to violate its (positive) obligations under Article 
3 ECHR, the relevant test is not only whether the situation complained of reaches the 
minimum level of severity under this article, but also whether the authorities can be held 
responsible for (exacerbating) the suffering.30 This might also be implied by the term 
‘treatment’ in Article 3 ECHR, which indicates some kind of active behaviour. Indeed, 
in the case of E. and others v. the United Kingdom, the Court held, without further 
consideration, that the sexual and physical abuse suffered by the applicants reached 
the threshold of inhuman and degrading treatment,31 but it dealt more elaborately with 
the question whether the local authority was, or ought to have been, aware that the 
applicants were suffering or at risk of abuse and, if so, whether it had taken the steps 
reasonably available to it to protect them from that abuse.32 In other cases, as will 
be shown in this section, the Court does not make such a clear distinction between 
the ‘seriousness test’ and the ‘responsibility test’. Nevertheless, it will be argued in 
this section that in these cases as well the Court, albeit more implicitly, distinguishes 
between these two tests. 

Are there any other factors besides the threshold of seriousness and state responsibility 
that are relevant for the establishment of a violation of Article 3? In various cases about 

28 ECtHR 29 April 2002, appl. no. 2346/02 (Pretty v. the United Kingdom), para. 55. Palmer divides the 
positive obligations under Article 3 into two broad categories: the duty to investigate alleged viola-
tions effectively, on the one hand, and the protective or deterrent duty requiring the state to protect 
individuals from proscribed ill-treatment emanating from state agents as well as private individuals, 
on the other hand (Palmer 2006, p. 440). This section will focus on the latter. 

29 ECtHR 29 April 2002, appl. no. 2346/02 (Pretty v. the United Kingdom), para. 52; ECtHR 27 May 
2008, appl. no. 26565/05 (N. v. the United Kingdom),  para. 29. In the case of L. v. Lithuania, the Court 
held more generally, after the above-cited consideration that Article 3 entails a positive obligation on 
the part of the state to protect the individual from acute ill-treatment, whatever its source, that ‘if the 
source is a naturally occurring illness, the treatment for which could involve the responsibility of the 
State but is not forthcoming or is patently inadequate, an issue may arise under this provision (ECtHR 
11 September 2007, appl. no. 27527/03, para. 46, emphasis CHS). 

30 See also O’Cinneide 2008; Palmer 2006. See also Lord Brown of Eaton-Under-Heywood in the judg-
ment of the House of Lords in the case of Adam, Limbuela and Tesema (3 November 2005, [2005] 
UKHL 66): ‘It seems to me generally unhelpful to attempt to analyse obligations arising under Article 
3 as negative or positive, and the state’s conduct as active or passive. Time and again these are shown 
to be false dichotomies. The real issue in all these cases is whether the state is properly to be regarded 
as responsible for the harm inflicted (or threatened) upon the victim.’ (para. 92). 

31 ECtHR 26 November 2002, appl. no. 33218/96, para. 89.
32 Paras. 92-100. 
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the expulsion of an alien, the Court has held that it is not possible to weigh the risk of 
ill-treatment against other (general) interests, such as the prevention of terrorism.33 In 
other cases on Article 3, the Court has ruled, however, that ‘inherent in the whole of the 
Convention is a search for a fair balance between the demands of the general interest of 
the community and the requirements of the protection of the individual’s fundamental 
rights’.34 This could indicate that a proportionality test applies as regards Article 3, 
which seems to be at odds with the absolute character of Article 3. On the basis of 
an analysis of case law of the Court, Battjes has argued that the absolute character of 
Article 3 does not preclude each and any form of balancing of interests. In his view, 
qualification under Article 3 entails, explicitly or implicitly, an assessment whether 
justifications for these facts apply.35 In contrast, Palmer argues that under the Court’s 
case law with regard to Article 3, a balancing approach is unacceptable.36 While she does 
acknowledge that the (positive) duty on the state is limited by what can be reasonably 
expected of the state in the circumstances, she submits that this is an inevitable aspect 
of deciding the scope of the positive obligation, and not a proportionality test.37

While I agree with Palmer that many aspects of the Court’s reasoning under Article 3 
can be linked to the question of state responsibility or the minimum level of severity,38 
this is not always possible. The most convincing argument provided by Battjes is the 
Jalloh case. In this case, the Court has held that in principle, Article 3 does not prohibit 
recourse to a forcible medical intervention that will assist in the investigation of an 
offence.39 Since the aim of prosecution does not make the treatment more or less 
serious, such forcible medical intervention will rather easily reach the threshold of 
seriousness. In addition, it is very clear that the state can be held responsible for this 
treatment, as it directly inflicts this treatment on the applicant. Nevertheless, the Court 

33 ECtHR 15 November 1996, appl. no. 22414/93 (Chahal v. the United Kingdom), para. 80; ECtHR 28 
February 2008, appl. no. 37201/06 (Saadi. V. Italy), para. 138.

34 ECtHR 7 July 1989, appl. no. 14038/88 (Soering v. the United Kingdom), para. 89; ECtHR 27 May 
2008, appl. no. 26565/05 (N. v. the United Kingdom), para. 44. Both cases concerned expulsion of 
aliens. In a case on the duty of the state to conduct an effective official investigation under the ‘pro-
cedural limb of Article 3’, the Court considered that a fair balance should be struck between the 
necessity to preserve the secrecy of the data possessed by the authorities and to protect the rights of the 
other persons, on the one hand, and the claimant’s right of effective participation in the proceedings, 
on the other (ECtHR24 June 2010, appl. no. 1727/04 (Oleksiy Mykhaylovych Zakharkin v. Ukraine), 
para. 72). 

35 Battjes 2009.
36 Palmer 2006.
37 Palmer 2006, pp. 449-450. 
38 For example, Battjes identifies the financial burden for the state as a possible justification for ill-

treatment (Battjes 2009, pp. 606 and 618). In my view, it is also possible to understand observations of 
the Court on the financial burden for the state as forming part of the test whether the state can be held 
responsible. In this view, the Court uses the financial burden for the state and the difficult choices of 
priority that need to be taken with regard to the distribution of limited resources as reasons for holding 
that the state is not, as a general rule, responsible for providing everyone with perfect living condi-
tions.

39 Battjes 2009, pp. 613-614. 
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seems to accept the interest of obtaining evidence as a possible justification for this ill 
treatment. Hence, the Court seems to allow justifications for ill treatment within the 
meaning of Article 3 ECHR. At the same time, Battjes argues that the absolute character 
of Article 3 is not meaningless, as it entails that the possibility to justify ill treatment 
should be seen as an exception to the main rule that no justifications apply under Article 
3.40 Indeed, the research for this chapter has not revealed any factors that the Court 
deemed relevant for the assessment under Article 3 that cannot be linked to the question 
of state responsibility or the minimum level of severity.41

In brief, this means that I agree with Battjes that the Court’s case law shows that the 
absolute character of Article 3 does not preclude each and any form of balancing 
of interests. However, I submit that this balancing can very often be understood as 
forming part of two broad questions: 1) can the state be held responsible for the alleged 
ill treatment; and 2) does the ill treatment reach the minimum level of severity? Only 
occasionally, such as in the Jalloh case, does the Court use argumentation that cannot 
be framed in terms of state responsibility or the threshold of seriousness.  

This means that this section will examine whether the state can be held responsible 
for poor living conditions (12.2.2) and whether such living conditions can reach the 
threshold of seriousness set by Article 3 (12.2.3). If both questions are answered in 
the positive, a state obligation to provide (some kind of) social assistance benefits 
exists. Obviously, a lot of attention will be paid in this section to the M.S.S. v. Belgium 
and Greece case, in which the Court ruled on the issue of state obligations to provide 
support to asylum seekers under Article 3 ECHR. Nevertheless, in order to get the full 
picture, other, earlier, cases will be discussed as well.

40 Battjes 2009, pp. 606, 618-619. In addition, the absolute character of Article 3 implies that there is no 
room for a margin of appreciation doctrine, which is applied with regard to the qualified rights laid 
down in the convention (Harris et al. 2009, p. 70). This means that the Court itself decides whether 
the minimum level of severity has been reached, whether the state can be held responsible for the ill-
treatment and whether there are possible justifications for the alleged ill-treatment; this is not left to 
the discretion of the contracting states.

41 In the case of M.S.S. v. Belgium and Greece, the Court has even indicated which circumstances cannot 
serve as possible justifications. It considered: ‘The Court notes first of all that the States which form 
the external borders of the European Union are currently experiencing considerable difficulties in cop-
ing with the increasing influx of migrants and asylum seekers. (...) The Court does not underestimate 
the burden and pressure this situation places on the States concerned, which are all the greater in the 
present context of economic crisis. It is particularly aware of the difficulties involved in the reception 
of migrants and asylum seekers on their arrival at major international airports and of the dispropor-
tionate number of asylum seekers when compared to the capacities of some of these States. However, 
having regard to the absolute character of Article 3, that cannot absolve a State of its obligations under 
that provision’ (ECtHR 21 January 2011, appl. no. 30696/09, para. 223). 
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12.2.2 State responsibility

Sometimes the Court explicitly pays separate attention to the question whether the 
state can be held responsible for the alleged ill treatment. More often however, the 
Court does not refer to state responsibility or uses other terms, such as the scope of the 
relevant obligation for the state. Nevertheless, this section will argue that it is possible 
to identify factors found relevant by the Court for determining whether the state can be 
held responsible for poor living conditions.

The state cannot as a general rule be held responsible for providing a minimum 
subsistence level for all persons living on its territory, according to the Court. It held 
that ‘the Convention does not guarantee, as such, socio-economic rights, including the 
right to charge-free dwelling, the right to work, the right to free medical assistance, 
or the right to claim financial assistance from a State to maintain a certain level of 
living’.42 In addition, it has also considered that ‘Article 3 cannot be interpreted as 
obliging the High Contracting Parties to provide everyone within their jurisdiction 
with a home (...). Nor does Article 3 entail any general obligation to give refugees 
financial assistance to enable them to maintain a certain standard of living’.43 Another 
general consideration made by the Court in this regard is that Article 3 does not place 
an obligation on the contracting state to provide free and unlimited health care to all 
aliens without a right to stay within its jurisdiction. According to the Court, a finding to 
the contrary ‘would place too great a burden on the Contracting States’.44 However, the 
Court has identified a number of conditions under which states can be held responsible 
for poor living conditions. 

With regard to persons in detention, the Court generally holds that the state must ensure 
under Article 3 ‘that a person is detained in conditions which are compatible with respect 
for his human dignity, that the manner and method of the execution of the measure do 
not subject him to distress or hardship of an intensity exceeding the unavoidable level of 
suffering inherent in detention and that, given the practical demands of imprisonment, 
his health and well-being are adequately secured by, among other things, providing 
him with the requisite medical assistance’.45 The Court bases this responsibility of the 
state on the vulnerable position of persons in custody46 by virtue of being within the 

42 ECtHR 28 October 1999 (decision), appl. no. 40772/98 (Pancenko v. Latvia). 
43 ECtHR 21 January 2011, appl. no. 30696/09 (M.S.S. v. Belgium and Greece), para. 249. 
44 ECtHR 27 May 2008, appl. no. 26565/05 (N. v. The United Kingdom), para. 44.
45 See for example: ECtHR 26 October 2000, appl. no. 30210/96 (Kudla v. Poland), para. 94; ECtHR 21 

January 2011, appl. no. 30696/09 (M.S.S. v. Belgium and Greece), para. 221.   
46 Cf. ECtHR 30 July 2009, appl. no. 2807/04 (Gladyshev v. Russia), para. 51; ECtHR 22 October 2009, 

appl. no. 20756/04 (Isayev v. Russia), para. 90.
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control of the authorities.47 This approach is taken by the Court in a number of different 
contexts, including detention on remand, following criminal conviction, pending 
deportation, for civil contempt, as a mentally disabled person or as an asylum seeker.48 
In a case about the provision of expensive medication to detainees free of charge, the 
Court held that the state is bound to provide all medical care that its resources permit.49 
Even though unavailability of resources might therefore limit the state responsibility 
for detention conditions, this positively and strongly formulated rule shows that this 
should be considered to be an exception and that the burden of proof lies on the state.50 
In addition, state responsibility for conditions of detention might be mitigated by the 
actual availability of certain provisions. With regard to the availability of necessary 
medicines in a prison pharmacy, the Court has held for example that, in so far as the 
applicant was not dependent on the pharmacy’s stocks, for instance where his relatives 
were able to procure the necessary medicines for him and he was not restricted in 
taking them, he may not claim to have been affected by the shortage.51 However, this 
does not apply if it imposes an ‘excessive financial burden’ on the applicant or his 
relatives.52 In addition, the Court has considered that the ability to receive additional 
food from relatives, or to purchase it from the prison shop, could have compensated for 
the applicant’s dissatisfaction with the possibly monotonous diet provided by the prison 
canteen.53 Accordingly, if a detainee is able to provide for adequate prison conditions 
himself, for example with the help of relatives, the state merely has a duty not to restrict 
the detainee in obtaining and using such conditions, provided that this does not impose 
an excessive financial burden on him or on his relatives.  

47 ECtHR 17 December 2009, appl. no. 32704/04 (Denis Vasilyev v. Russia), para. 115; ECtHR 10 Feb-
ruary 2011, appl. no. 44973/04 (Premininy v. Russia), para. 73. In this regard, the Court also refers to 
the position of conscripted servicemen. 

48 See for reference to relevant case law: Harris et al. 2009, p. 93. With regard to detention conditions of 
persons detained as asylum seekers: ECtHR 11 June 2009, appl. no. 53541/07 (S.D. v. Greece), para. 
47. With regard to the responsibility for persons in detention, the Court does, therefore, not make a 
distinction between nationals and aliens. Apperently, the sovereign immigration power may have no 
bearing on the scope of the responsibility for conditions of detention. Hence, in this field, the Court 
seems to adopt complete separation.  

49 ECtHR 22 December 2008, appl. no. 46468/06 (Aleksanyan v. Russia), para. 148.
50 Indeed, the Court held in a number of cases that a ‘lack of resources cannot in principle justify prison 

conditions which are so poor as to reach the threshold of treatment contrary to Article 3 of the Con-
vention’ (see for example: ECtHR 29 April 2003, appl. no. 38812/97 (Poltoratskiy v. Ukraine), para. 
148; ECtHR 18 December 2007, appl. no. 41153/06 (Dybeku v. Albania), para. 50; ECtHR 2 February 
2006, appl. no. 41211/98 (Iovchev v. Bulgaria), para. 136. However, in these cases, the Court also 
observed that (some of the) shortcomings in the detention conditions could have been remedied even 
in the absence of considerable financial means, whereas the Aleksanyan case concerned the provision 
of expensive anti-retroviral drugs.

51 ECtHR (decision) 10 July 2007, appl. no. 6293/04 (Mirilashvili v. Russia); ECtHR 15 November 
2007, appl. no. 30983/02 (Grishin v. Russia), para. 73. 

52 ECtHR 22 December 2008, appl. no. 46468/06 (Aleksanyan v. Russia), para. 149. In the case of Hum-
matov v. Azerbaijan, the Court even found it relevant that procuring the necessary medication could 
be ‘quite expensive’ (ECtHR 29 November 2007, appl. nos. 9852/03 and 13413/04, para. 117). 

53 ECtHR 24 July 2001, appl. no. 44558/98 (Valašinas v. Lithuania), para. 109. 
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State responsibility for poor living conditions can also exist outside the context 
of detention. In the case of Denis Vasilyev v. Russia, the Court ruled that given the 
absolute nature of the protection of Article 3, the duty to protect vulnerable persons 
‘cannot be said to be confined to the specific context of the military or penitentiary 
facilities. It also becomes relevant in other situations in which the physical well-being 
of individuals is dependent, to a decisive extent, on the actions by the authorities, who 
are legally required to take measures within the scope of their powers which might have 
been necessary to avoid the risk of damage to life or limb’.54 Hence, dependency for 
physical well-being to state actions and legal obligations at the part of the state seem 
to be relevant factors for state responsibility in contexts outside detention. In this case, 
the applicant complained of the inadequate action taken by the police in reaction to an 
assault directed at him, in particular the failure to call an ambulance and the decision 
to carry him, while unconscious, to another place. However, this logic has also been 
applied by the Court to other contexts. In the case of Budina v. Russia, the disabled 
applicant complained that her pension was too small for survival. The Court considered 
that it cannot be said that the state authorities have imposed any direct ill treatment 
on the applicant, but that it cannot exclude that ‘State responsibility could arise for 
“treatment” where an applicant, in circumstances wholly dependent on State support, 
found herself faced with official indifference when in a situation of serious deprivation 
or want incompatible with human dignity’.55 

The Court referred to this consideration in its judgment in the M.S.S. v. Belgium and 
Greece case.56 In this case, the Court did not refer explicitly to the concept of state 
responsibility, but some statements of the Court should, in my view, be taken as referring 
(also) to the responsibility of the state. Otherwise, these considerations are difficult to 
understand. In addition, they fit in with the above-mentioned case law. 

This case concerned the complaint of an asylum seeker from Afghanistan who travelled 
through Greece to Belgium, where he lodged an asylum application. On the basis of 
the EU Dublin Regulation, Belgium sends him back to Greece, as this was the country 
in which he first entered the European Union. In his complaint against Greece, the 
applicant alleged, inter alia, that the poor detention and living conditions for asylum 
seekers in Greece violated Article 3 ECHR. As regards the living conditions for asylum 

54 ECtHR 17 December 2009, appl. no. 32704/04, para. 115. 
55 ECtHR 18 June 2009 (decision), appl. no. 45603/05. 
56 ECtHR 21 January 2011, appl. no. 30696/09.  Also, the case of Rahimi v. Greece concerned a com-

plaint of an (in this case unaccompanied minor) asylum seeker about poor living conditions. In its 
judgment, the Court referred to its M.S.S. judgment, but made less elaborate statements as regards the 
scope of the state obligation and the minimum level of severity. It only considered in general that the 
applicant had been left to his own devices after his release from prison and noted that the applicant 
had been emaciated and had had difficulties sleeping without lights on when he was taken into care 
by a NGO (ECtHR 5 April 2011, appl. no. 8687/08, para. 92-94). For the purpose of this chapter, this 
judgment is therefore less relevant.  
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seekers outside detention, the Court recalled with reference to earlier case law that 
Article 3 cannot be interpreted as obliging the High Contracting Parties to provide 
everyone within their jurisdiction with a home and that Article 3 does not entail any 
general obligation to give refugees financial assistance to enable them to maintain a 
certain standard of living.57 The Court referred in this regard to its judgment in the 
case of Müslim v. Turkey, which also concerned a complaint of an asylum seeker about 
precarious living conditions in the host state. In this judgment the Court had ruled, in a 
strikingly short way, that it did not find anything in the documents of the case that could 
entail the responsibility of the state for the living conditions of the applicant.58 

In M.S.S., the Court explicitly did not depart from its judgment in Müslim, but held that:

The Court is of the opinion, however, that what is at issue in the instant case cannot be 
considered in those terms. Unlike in the above-cited Müslim case (...), the obligation 
to provide accommodation and decent material conditions to impoverished asylum 
seekers has now entered into positive law and the Greek authorities are bound to comply 
with their own legislation, which transposes Community law, namely Directive 2003/9 
laying down minimum standards for the reception of asylum seekers in the Member 
States (...). What the applicant holds against the Greek authorities in this case is that, 
because of their deliberate actions or omissions, it has been impossible in practice for 
him to avail himself of these rights and provide for his essential needs.59

Hence, the Court does not depart from the main rule that the state is not responsible for 
socioeconomic living conditions. However, state responsibility is engaged in this case, 
since the Greek authorities were, just as in the case of Denis Vasilyev v. Russia (see 
above), legally required to provide housing and adequate living conditions to asylum 
seekers. This is, in my view, the most important difference with the case of Müslim v. 
Turkey. Thus, the reference to the EU Reception Conditions Directive by the Court 
should, in my opinion, be understood as an argument for holding the Greek authorities 
responsible for the alleged ill treatment. This would mean that a state can be held 
responsible under Article 3 if it intentionally withholds certain benefits from persons 
while they are legally obliged to provide these benefits. Such an intentional failure to 
comply with domestic legal requirements might, however, not be enough to engage 
responsibility, as the Court subsequently holds: 

57 Para. 249. 
58 ECtHR 26 April 2005, appl. no. 53566/99, para. 86. The Court considered that the applicant did not 

appear to have been prevented from maintaining the standard of living which he himself had chosen 
on seeking refuge in Turkey. In addition, the Court held that although the situation of the applicant was 
difficult, it was undoubtedly no worse than that of any other citizen who was less well off than others. 

59 Para. 250. 



349

12. Positive obligations under the European Convention on Human Rights

The Court attaches considerable importance to the applicant’s status as an asylum 
seeker and, as such, a member of a particularly underprivileged and vulnerable 
population group in need of special protection (...). It notes the existence of a broad 
consensus at the international and European level concerning this need for special 
protection, as evidenced by the Geneva Convention, the remit and the activities of the 
UNHCR and the standards set out in the European Union Reception Directive.60 

Accordingly, another factor relevant for state responsibility is the vulnerability of the 
person concerned. While this factor might also be of relevance for establishing whether 
the minimum level of severity has been reached, the position of this consideration in the 
reasoning of the Court61, as well as the fact that this factor has been used by the Court 
in earlier case law to establish state responsibility, indicates to me that vulnerability is 
also a relevant factor for the question of state responsibility. This is confirmed by the 
concluding holding of the Court:

In the light of the above and in view of the obligations incumbent on the Greek 
authorities under the European Reception Directive  (...), the Court considers that the 
Greek authorities have not had due regard to the applicant’s vulnerability as an asylum 
seeker and must be held responsible, because of their inaction, for the situation in 
which he has found himself for several months, living in the street, with no resources 
or access to sanitary facilities, and without any means of providing for his essential 
needs.62

Apart from referring to the broad consensus at the international and European level, the 
Court does not provide any arguments as to why asylum seekers should be considered 
to be particularly underprivileged and vulnerable.63 In the context of detention 
conditions, the Court held that the applicant, being an asylum seeker, ‘was particularly 
vulnerable because of everything he had been through during his migration and the 
traumatic experiences he was likely to have endured previously’.64 This consideration 
is, however, made by the Court in the context of the examination whether the detention 
conditions, in view of the brief periods of detention, reached the minimum level of 
severity. Earlier case law shows, however, that vulnerability seems to be relevant for 
state responsibility if it is caused by being under the control of the authorities (as regard 

60 Para. 251. 
61 In para. 252 the Court holds: ‘That said, the Court must determine whether a situation of extreme 

material poverty can raise an issue under Article 3’. Hence, only then the Court examined whether the 
situation of extreme material poverty reaches the minimum level of severity under Article 3 ECHR. 

62 Para. 263. Emphasis CHS.
63 Judge Sajó states in his partly concurring and partly dissenting opinion that the concept of vulnerable 

groups in the Court’s case law refers to groups that were historically subjected to prejudice with last-
ing consequences, resulting in their social exclusion. In his view, asylum seekers do not fulfil these 
conditions; they are not socially classified, and consequently treated, as a group. 

64 Para. 232. 



350

Between Sovereignty and Equality

detainees) or by being wholly dependent on state action or support. Such factors are 
more convincing, in my view, for holding that all asylum seekers, by definition, are in 
a vulnerable position (see further section 12.7 below).65

It is important to note here that the Court seems to make a strict distinction between 
asylum seekers, on the one hand, and illegal aliens, on the other. It appears from 
the Court’s case law that the Court does not envisage illegal aliens by definition as 
a vulnerable population group for which the state bears a special responsibility. For 
example, in M.S.S., the Court states explicitly that the applicant did not, on the face 
of it, have the profile of an ‘illegal immigrant’, but was a ‘potential asylum seeker’.66 
In the Mubilanzila Mayeka and Kaniki Mitunga v. Belgium case, which concerned 
the detention of an unaccompanied five-year old girl in a closed centre for adults, the 
Court held that the applicant was, due to her very young age and the fact that she was 
unaccompanied, in an extremely vulnerable situation. According to the Court, ‘it is 
important to bear in mind that this is the decisive factor and it takes precedence over 
considerations relating to the second applicant’s status as an illegal immigrant’.67 This 
implies that although certain categories of illegal aliens might be considered vulnerable 
due to other reasons, such as young age, the Court does not envisage all illegal aliens 
as being particularly vulnerable.68 

Hence, the M.S.S. judgment of the Court confirms earlier case law that state responsibility 
exists for poor living conditions for persons who are in a vulnerable position, by virtue 
of being in the control of the authorities or being wholly dependent on state action or 
support, provided that the authorities are under a (domestic) legal obligation to take 
care of these living conditions.69 Accordingly, in order for state responsibility to arise 
with regard to poor living conditions outside the context of detention, it seems that the 
Court requires deliberate, and not merely negligent, conduct from the state (cf. ‘official 

65 I do therefore not agree with the opinion of Judge Sajó that asylum seekers cannot be considered to be 
a particularly vulnerable group, in the sense in which the jurisprudence of the Court uses the term.

66 Para. 225. 
67 ECtHR 12 October 2006, appl. no. 13178/03,  para. 55. In the case of Muskhadzhiyeva and others v. 

Belgium, the Court held that this consideration also applies to alien children in detention who were 
accompanied by their parents (ECtHR 19 January 2010, appl. no. 41442/07, paras. 56-58). 

68 The reasoning for this distinction could be that illegal aliens are not (in theory) utterly dependent on 
state support, as they can address the authorities of their state of origin for support, as opposed to 
asylum seekers who might be genuine refugees and therefore subjected to persecution in their home 
state.

69 See in this regard also the case of R.R. v. Poland (ECtHR 26 May 2011, appl. no. 27617/04). in which 
the Court held that the failure to provide timely prenatal examinations violated Article 3. In this 
regard, the Court attached importance to the fact that ‘there was an array of unequivocal legal provi-
sions in force at the relevant time specifying the State’s positive obligations towards pregnant women 
regarding their access to information about their health and that of the foetus’ (para. 157) and to the 
fact that the applicant was in a situation of great vulnerability (para. 159). 
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indifference’ in the Budina case).70 In the case of Sufi and Elmi v. the United Kingdom 
(see further section 12.2.3 below), the Court explained that general poverty or the lack 
of sufficient resources to deal with a naturally occurring phenomenon should not be 
seen as being caused by intentional acts or omissions of the state.71

Finally, it should be noted that both in the context of detention and in the context 
outside detention, the responsibility of the state can be mitigated by the behaviour of 
the person concerned. In the case of Slyusarev v. Russia, the Court considered that 
‘in certain contexts the behaviour of the alleged victim may be taken into account in 
defining whether the authorities can be held responsible for the treatment complained 
of’. Even though the Court recalled that the general rule is that Article 3 prohibits ill 
treatment irrespective of the circumstances and the victim’s behaviour, it considered 
that this rule is not without exception. Thus, ‘if a prisoner does not receive requisite 
medical assistance from the authorities, it may entail the State’s responsibility only if 
he made reasonable steps to avail himself of such assistance’.72 In the case of O’Rourke 
v. the United Kingdom, the applicant was evicted from his temporary accommodation, 
where he had been staying since his release from prison, and complained that this 
eviction, in consequence of which he was forced to sleep on the streets, constituted 
a breach of Article 3 ECHR. The Court did not consider that the applicant’s suffering 
following his eviction attained the requisite level of severity to engage Article 3 but 
continued by observing that, ‘even if it had done’, he was largely responsible for his 
own deterioration, as he failed to attend a night shelter and refused two specific offers 
of temporary accommodation.73 In the M.S.S. case, the Greek authorities used this line 
of reasoning and argued that the applicant’s inaction, i.e. by not informing them of his 
homelessness, was the cause of his poor situation. The Court, however, considered that 
‘given the particular state of insecurity and vulnerability in which asylum seekers are 
known to live in Greece, the Court considers that the Greek authorities should not simply 
have waited for the applicant to take the initiative of turning to the police headquarters 
to provide for his essential needs’.74 In this regard, the Court put a lot of weight on the 
fact that the authorities themselves had acknowledged that there are fewer than 1,000 
places in reception centres to accommodate tens of thousands of asylum seekers.75 
Hence, the behaviour of the individual concerned might under certain circumstances 

70 In the case of Moldovan and others v. Romania, the state was held responsible for the living conditions 
of the applicants due to ‘the direct repercussions of the acts of State agents on the applicants’ rights’ 
(ECtHR 12 July 2005, appl. nos. 41138/98 and 64320/01, para. 104). The applicants in this case had to 
live in crowded and improper conditions as the result of the burning of their houses by police officers. 

71 ECtHR 28 June 2011, appl. nos. 8319/07 and 11449/07,  paras. 281-282. 
72 ECtHR 20 April 2010, appl. no. 60333/00, para. 37.  
73 ECtHR 26 June 2001 (decision), appl. no. 39022/97. See for other self-inflicted conditions of deten-

tion: ECtHR 15 May 1980 (decision), appl. no. 8317/78 (McFeeley and others v. the United Kingdom). 
Cf. Harris et al. 2009, p. 70, footnote 16 and Ovey and White 2006, p. 97. 

74 ECtHR 21 January 2011, appl. no. 30696/09, para. 259. 
75 Paras. 258-259.
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mitigate the responsibility of the state. However, if it is a well-known fact that certain 
individuals are homeless or live in very poor circumstances, the authorities cannot use 
the inaction of the person concerned as an argument for avoiding their responsibility.

12.2.3 Minimum level of severity

If it has been established that the state can be held responsible for poor living conditions, 
it must be examined whether the living conditions reach the seriousness threshold of 
Article 3. As has been cited before, the Court holds in this regard that ‘[t]he assessment 
of this minimum is, in the nature of things, relative; it depends on all the circumstances 
of the case, such as the nature and context of the treatment or punishment, the manner 
and method of its execution, its duration, its physical or mental effects and, in some 
cases, the sex, age and state of health of the victim’.76  

Conditions of detention have been found to reach the threshold of inhuman or degrading 
treatment in large numbers of cases.77 When assessing the conditions, the Court takes 
into account their cumulative effect as well as the applicant’s specific allegations.78 
Account must be taken of ‘all the circumstances, such as the size of the cell and the 
degree of overcrowding, sanitary conditions, opportunities for recreation and exercise, 
medical treatment and supervision and the prisoner’s state of health’.79 In addition, the 
duration of detention is a relevant factor,80 as well as the provision of sufficient food 
and bed linen.81 The Court has even observed that ‘the absence of an adequate supply of 
toilet paper in a prison may raise an issue under Article 3 of the Convention’.82 Finally, 
when assessing particular detention conditions, the vulnerability of certain categories 

76 Amongst (many) other cases: ECtHR 18 January 1978, appl. no. 5310/71 (Ireland v. the United King-
dom), para. 162; ECtHR 6 March 2001, appl. no. 45276/99 (Hilal v. the United Kingdom), para. 60; 
ECtHR 2 December 2008, appl. no. 31237/03 (Kirakosyan v. Armenia), para. 43. 

77 Harris et al. 2009, p. 94. 
78 See for example ECtHR 6 March 2001, appl. no. 40907/98 (Dougoz v. Greece), para. 46; ECtHR 15 

July 2002, appl. no. 47095/99 (Kalashnikov v. Russia), para. 95. 
79 ECtHR 28 October 1998, appl. no. 24760/94 (Assenov and others v. Bulgaria), para. 135. 
80 See for example ECtHR 25 June 2009, appl. no. 36932/02 (Bakhmutskiy v. Russia), para. 88; ECtHR 

15 July 2002, appl. no. 47095/99 (Kalashnikov v. Russia), para. 102; ECtHR 6 March 2001, appl. no. 
40907/98 (Dougoz v. Greece), para. 48. 

81 See for example ECtHR 10 May 2007, appl. no. 14437/05 (Modarca v. Moldova); ECtHR 11 June 
2009, appl. no. 53541/07 (S.D. v. Greece), para. 51.  

82 ECtHR 24 July 2001, appl. no. 44558/98 (Valašinas v. Lithuania), para. 104. In this case, the Court 
observed  that it has not been established that the applicant was so deprived in practice. Also in the 
M.S.S. case, the Court paid attention to the absence of soap and toilet paper (ECtHR 21 January 2011, 
appl. no. 30696/09, para. 230).   
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of detainees, such as children83, the mentally disabled,84 or asylum seekers85 has to 
be taken into account. With regard to children, Contracting States should ensure that 
the amenities in detention facilities are suitable for children. The absence of baby cots, 
play areas and special activities for children and the use of automatic doors that are 
dangerous for children have, for example, been found to violate Article 3 ECHR.86 

A striking aspect of the case law in this area is the rigorous scrutiny applied by the 
Court.87 For example, in the case of Valašinas v. Lithuania the Court examines whether 
the temporary absence of partitions between the toilets meant that the applicant was 
obliged to use the toilet in the presence of another detainee and observes that bedding 
in the dormitory was washed and dried regularly in the prison laundry.88 In the Kaja v. 
Greece case, the Court made a fact-finding mission to the detention centre where the 
applicant had been held for three months pending expulsion.89 The Court observed in 
this case that the conditions were acceptable for a detention of a short duration, but 
that the general conditions, for example the absence of a radio, TV and of any catering 
facilities inside the centre, were not acceptable for a detention of three months. In Peers 
v. Greece, the Court observed that the applicant had to spend at least part of the evening 
and the entire night in his cell, which had no ventilation and which could become 
extremely hot. The Court went on to observe that the applicant was placed in this cell 
during a period of the year when temperatures have the tendency to rise considerably in 
Greece, even in the evening and often at night.90 

Also with regard to the aspect of overcrowding, the Court generally examines precisely 
how many square metres are available per detainee. The Court has held that severe 
overcrowding in itself raises an issue under Article 3.91 In this connection, the Court 
regularly observes that ‘the European Committee for the Prevention of Torture and 
Inhuman or Degrading Treatment of Punishment (“the CPT”) has set 7 m² per prisoner 

83 ECtHR 12 October 2006, appl. no. 13178/03 (Mubilanzila Mayeka and Kaniki Mitunga v. Belgium), 
para. 55; ECtHR 19 January 2012, appl. nos. 39472/07 and 39474/07 (Popov v. France). 

84 ECtHR 18 December 2007, appl. no. 41153/06 (Dybeku v. Albania): ‘In particular, the assessment of 
whether the particular conditions of detention are incompatible with the standards of Article 3 has, 
in the case of mentally ill persons, to take into consideration their vulnerability and their inability, in 
some cases, to complain coherently or at all about how they are being affected by any particular treat-
ment’ (para. 41).  

85 ECtHR 21 January 2011, appl. no. 30696/09 (M.S.S. v. Belgium and Greece), paras. 231-233. In this 
case, the Court makes an explicit distinction between illegal immigrants, on the one hand, and (poten-
tial) asylum seekers, on the other hand (para. 225). 

86 ECtHR 19 January 2012, appl. nos. 39472/07 and 39474/07 (Popov v. France).
87 See also Arai-Yokoi 2003, p. 405. 
88 ECtHR 24 July 2001, appl. no. 44558/98, para. 104. 
89 ECtHR 27 July 2006, appl. no. 32927/03.
90 ECtHR 19 April 2001, appl. no. 28524/95, para. 72.
91 See for example ECtHR 10 May 2007, appl. no. 14437/05 (Modarca v. Moldova), para. 64; ECtHR 19 

March 2009, appl. no. 6270/06 (Lyubimenko v. Russia), para. 57.  
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as an approximate, desirable guideline for a detention cell’.92 However, in the case 
of Valašinas v. Lithuania, the Court held that the scarce space in relative terms was 
compensated for by the large size in absolute terms of the dormitories, as well as the 
freedom of movement allowed during the day.93 In addition, in the case of Therani 
and others v. Turkey, the Court considered that suffering flowing from the fact that the 
applicant had been held in a dormitory with seven beds and six other people, which 
had completely deprived him of privacy, was not sufficient to amount to inhuman and 
degrading treatment contrary to Article 3 ECHR.94 

Also detention of a rather short duration might reach the threshold of Article 3, provided 
that the conditions are particularly serious or the applicant is particularly vulnerable. 
Thus, if conditions are ‘unfit for human habitation’ due to excessive overcrowding and 
a lack of orderliness and hygiene, they fall within the severity threshold of Article 
3, even if the applicant is subjected to such conditions for a duration as short as two 
hours.95 In addition, if an applicant is particularly vulnerable, for example because of 
being an asylum seeker, periods of detention of four days or a week are not considered 
by the Court to be insignificant.96

The lack of the ‘requisite medical assistance’ may, in itself, give rise to an issue under 
Article 3 as well.97 There are numerous examples of cases where the Court has found 
a violation of Article 3 due to the lack of adequate medical treatment and assistance or 
the unavailability of the necessary medical equipment for persons in detention.98 In 
general, in order to give rise to ‘inhuman treatment’ within the meaning of Article 3, the 
absence of adequate medical treatment should lead to a medical emergency or severe or 
prolonged pain.99 In addition, the absence of adequate treatment can be characterized 
as ‘degrading treatment’ if it leads to strong feelings of insecurity, stress or anxiety and 

92 See for example: ECtHR 15 July 2002, appl. no. 47095/99 (Kalashnikov v. Russia), para. 97; ECtHR 
20 January 2005, appl. no. 63378/00 (Mayzit v. Russia), para. 39; ECtHR 4 May 2006, appl. no. 
62393/00 (Kadiķis c. Lettonie), para. 52. 

93 ECtHR 24 July 2001, appl. no. 44558/98, paras. 103 and 107. 
94 ECtHR 13 April 2010, appl. nos. 32940/08, 41626/08, 43616/08, para. 88-89. 
95 ECtHR 13 April 2010, appl. nos. 32940/08, 41626/08, 43616/08 (Therani and others v. Turkey), para. 

93. 
96 ECtHR 21 January 2011, appl. no. 30696/09 (M.S.S. v. Belgium and Greece), para. 232. 
97 See, explicitly, ECtHR 15 November 2007, appl. no. 30983/02 (Grishin v. Russia), para. 72. 
98 See for example: ECtHR 4 October 2005, appl. no. 3456/05 (Sarban v. Moldova); ECtHR 26 October 

2006, appl. no. 59696/00 (Khudobin v. Russia); ECtHR 17 January 2008, appl. no. 33138/06 (Pilčić v. 
Croatia); ECtHR 10 March 2009, appl. no. 39806/05 (Paladi v. Moldova). 

99 ECtHR 4 October 2005, appl. no. 3456/05 (Sarban v. Moldova), para. 86
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physical sufferings.100 According to the Court, the ‘mere fact that a detainee was seen 
by a doctor and prescribed a certain form of treatment cannot automatically lead to the 
conclusion that the medical assistance was adequate’. Subsequently, the ‘authorities 
must also ensure that a comprehensive record is kept concerning the detainee’s state 
of health and the treatment he underwent while in detention (...), that the diagnoses 
and care are prompt and accurate (...), and that where necessitated by the nature of a 
medical condition, supervision is regular and systematic and involves a comprehensive 
therapeutic strategy aimed at curing the detainee’s diseases or preventing their 
aggravation, rather than addressing them on a symptomatic basis’.101 Hence, the Court 
has identified a number of specific and far-reaching obligations for the state with regard 
to the provision of medical assistance to detainees.

The denial of medical aids to detainees may violate Article 3, even if it does not affect 
the detainee’s health. In the case of Slyusarev v. Russia, the Court considered that the 
denial to provide the applicant with glasses was, due to its duration of several months, 
serious enough to fall within the scope of Article 3 ECHR, ‘even if having no glasses 
had no permanent effect on the applicant’s health’.102 The Court considered that without 
glasses, the applicant could not read or write normally and that the denial of glasses 
‘must have created a lot of distress in his everyday life, and given rise to a feeling 
of insecurity and helplessness’. From the case of V.D. v. Romania, it appears that the 
denial of dentures to a detainee who could not afford one himself can also reach the 
seriousness threshold of Article 3.103

To summarize, the state should ensure that a person is detained in conditions which are 
compatible with respect for his human dignity and that his health and well-being are 
adequately secured by, among other things, providing him with the requisite medical 
assistance. The absence of sufficient and adequate living space, sanitary products, food 
and medical care in detention may reach the threshold set by Article 3.

100 ECtHR 26 October 2006, appl. no. 59696/00 (Khudobin v. Russia), para. 96. Cf. Harris et al. 2009, 
p. 97. However, the Court usually does not make a distinction between these different kinds of ill-
treatment. For example, with regard to the unavailability of the necessary medical equipment, the 
Court held that it may raise ‘an issue under Article 3 if it has negative effects on the applicant’s state 
of health or causes suffering of a certain intensity’ (ECtHR 15 November 2007, appl. no. 30983/02 
(Grishin v. Russia), para. 72). 

101 ECtHR 20 May 2010, appl. no. 32362/02 (Visloguzov v. Ukraine), para. 69 with further references.
102 ECtHR 20 April 2010, appl. no. 60333/00, para. 36. The Court did consider that if the glasses had been 

returned to the applicant quickly, i.e. within a few days, no issue under Article 3 would have arisen 
(para. 34).

103 ECtHR 16 February 2010, appl. no. 7078/02. Remarkably, the Court does not mention the minimum 
level of severity in this case. With regard to the provision of dentures free of charge to detainees see 
also the case of Stojanović v. Serbia (ECtHR 19 May 2009, appl. no. 34425/04). In this case, the 
authorities eventually provided the applicant with dentures free of charge, as a result of which the 
application was struck from the list. 
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With regard to living conditions outside prisons, there is very little case law, even 
though the possibility that poor socio-economic conditions might reach the threshold of 
Article 3 was already recognized in abstracto by the European Commission in 1990.104 
In the case of Moldovan and others v. Romania,105 the houses of applicants were 
burned by police officers, as a result of which the applicants had to live in improper 
and overcrowded conditions. The applicants submitted that ‘they had been forced to 
live in hen-houses, pigsties, windowless cellars, or in extremely cold and deplorable 
conditions: sixteen people in one room with no heating; seven people in one room with 
a mud floor; families sleeping on mud or concrete floors without adequate clothing, 
heat or blankets; fifteen people in a summer kitchen with a concrete floor etc.’.106 The 
Court held:

It furthermore considers that the applicants’ living conditions in the last ten years, in 
particular the severely overcrowded and unsanitary environment and its detrimental 
effect on the applicants’ health and well-being, combined with the length of the period 
during which the applicants have had to live in such conditions and the general 
attitude of the authorities, must have caused them considerable mental suffering, 
thus diminishing their human dignity and arousing in them such feelings as to cause 
humiliation and debasement.107

Combined with the racial discrimination to which they have been publicly subjected, 
the Court found that the applicants’ living conditions constitute an interference with 
their human dignity which, in the special circumstances of this case, amounted to 
“degrading treatment” within the meaning of Article 3 ECHR.108 This judgment does 

104 Cassese 1991. 
105 ECtHR 12 July 2005, appl. nos. 41138/98 and 64320/01. 
106 Para. 69. 
107 Para. 110.
108 Para. 113. A similar case is that of Tănase and others v. Romania (appl. no. 62954/00), where the 

applicants, Romanian nationals of Roma origin, complained that the destruction of their homes (by 
villagers) had deprived them of the use of their houses and belongings, forcing them to live in very 
poor and cramped conditions, deprived of the basic medical and social services, of employment op-
portunities and schooling for their children. The applicants based their complaints (among other 
grounds) on Article 8, but the Court held that these facts could also raise an issue under Article 3 (‘La 
Cour considère que les faits qui peuvent poser problème sous l’angle de l’article 8 de la Convention, 
seul ou combiné avec l’article 14 de la Convention, peuvent poser également problème sous l’angle 
de l’article 3 de la Convention, seul ou combiné avec l’article 14 précité’, ECtHR 9 December 2003 
(decision)). The Court declared the complaints admissible (ECtHR 19 May 2005 (decision)). In 2009 
the Court decided to strike the case out of the list on the basis of an unilateral declaration by the Ro-
manian government. In this declaration, the government admitted that the facts of this case constituted 
violations of Articles 3, 6, 8, 13 and 14 ECHR and of Article 1 of Protocol No. 1 to the ECHR and 
proposed several individual and general measures with a view to redressing the situation (ECtHR 
26 May 2009). The same thing happened in the cases of Kalanyos and others v. Romania (appl. no. 
57884/00) and Gergely v. Romania (appl. no. 57885/00), in which similar complaints were lodged 
under (amongst other ones) Article 3 and that were declared admissible at 19 May 2005 and struck off 
the list on 26 April 2007.   
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not make it clear, however, whether the poor living conditions of the applicants taken 
alone, without the ‘aggravating factor’ of racial discrimination, could raise an issue 
under Article 3.  

The O’Rourke v. the United Kingdom case concerned the complaint of a homeless 
person who was evicted from temporary housing that had been offered to him after 
his release from prison. As a result of this eviction, he had to sleep on the street, which 
deteriorated his health. The Court considered, however, that the applicant’s suffering 
following his eviction did not attain the requisite level of severity to engage Article 3.109 
Apparently, homelessness does not, as such, reach the threshold of Article 3.110 

In the case of Larioshina v. Russia111, the applicant complained about the insufficient 
amount of pension and the other social benefits which she receives. Although the Court 
held that ‘in principle, it cannot substitute itself for the national authorities in assessing 
or reviewing the level of financial benefits available under a social assistance scheme’ 
it continued by stating that ‘a complaint about a wholly insufficient amount of pension 
and the other social benefits may, in principle, raise an issue under Article 3 of the 
Convention which prohibits inhuman or degrading treatment’. However, the Court held 
that it:

[F]inds no indication that the amount of the applicant’s pension and the additional 
social benefits has caused such damage to her physical or mental health capable of 
attaining the minimum level of severity falling within the ambit of Article 3 of the 
Convention’.112 

Hence, in order to reach the minimum level of severity, the amount of social benefits 
must cause damage to some extent to the physical or mental health of the person 
concerned.

At the time when the applicant lodged the application the total amount of the social 
payments that she received was 653 Russian roubles per month. As Koch observes, 
653 roubles per month was in 2001 equivalent to approximately EUR 25, which is 
an extremely limited amount of money. The applicant could therefore be said to live 
in ‘extreme poverty’, namely on less than a dollar a day as the concept is understood 
by the World Bank.113 This very limited amount of social benefits, however, does not 

109 ECtHR 26 June 2001 (decision), appl. no. 39022/97. 
110 The facts of this case do not make clear whether the applicant was able to buy food or was entitled to 

social benefits during the period he had to sleep on the street. 
111 ECtHR 23 April 2002 (decision), appl. no. 56869/00. 
112 This criterion was repeated by the Court in ECtHR 25 October 2005, appl. no. 68029/01 (Kutepov and 

Anikeyenko v. Russia),  para. 62. 
113 Koch 2009, p. 182.
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reach the threshold set by Article 3 ECHR. The Court does not explain why this limited 
amount of financial means does not cause enough damage to the physical or mental 
health of the applicant to reach the threshold of Article 3. 

In the case of Budina v. Russia114, the 61-year old and disabled applicant complained 
as well about the amount of her pension. She alleged that only from 2007 had her 
income risen above the subsistence level and in 2008 enough for her to pay for flat 
maintenance, food and hygiene items. Nevertheless, she had still been lacking funds for 
non-food goods, sanitary and cultural services, health and sanatorium treatment.  In this 
case, the Court rephrased the relevant criterion a little by stating: 

Indeed there is no indication in the materials before the Court that the level of pension 
and social benefits available to the applicant have been insufficient to protect her from 
damage to her physical or mental health or from a situation of degradation incompatible 
with human dignity.

Hence, this implies that any kind of damage to physical or mental health might reach 
the minimum level of severity, as well as a ‘situation of degradation incompatible 
with human dignity’. Also in this case, however, the Court concluded that this ‘high 
threshold’ of Article 3 had not been met. The Court gave something of an explanation 
for this conclusion, by stating:

[T]he applicant’s income within the period in question was not high in absolute 
terms. However, the applicant has failed to substantiate her allegation that the lack 
of funds translated itself into concrete suffering. On the contrary, in her observations 
the applicant explained that in 2008 her pension was enough for flat maintenance, 
food, and hygiene items, but was not enough for clothes, non-food goods, sanitary and 
cultural services, health and sanatorium treatment. Of these latter items, it appears 
that the applicant was in fact eligible for free medical treatment. While she claimed 
that in practice the paperwork for sanatorium treatment was prohibitive, she has not 
shown that essential medical treatment has, for that reason, been rendered unavailable. 
Therefore even though the applicant’s situation was difficult, especially from 2004 to 
2007, the Court is not persuaded that in the circumstances of the present case the high 
threshold of Article 3 has been met.

It seems therefore to be relevant that the applicant was able to provide for her most 
basic needs (home, food, hygiene items) and was eligible for free medical treatment. 
As a result, the situation of the applicant did not reach the minimum level of severity 
within the meaning of Article 3. The fact that a disabled women had to live below the 
subsistence level for three years is apparently not serious enough. This contrasts sharply 

114 ECtHR 18 June 2009, appl. no. 45603/05. 
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with the Court’s case law on detention conditions, where living in bad conditions for 
only a few days has been held to reach the Article 3 threshold.

The Court ruled for the first time that poor living conditions as such reached the 
threshold of Article 3, outside the context of detention, in the case of M.S.S. v. Belgium 
and Greece.115 As mentioned previously, this case concerned a complaint lodged by an 
asylum seeker about poor living conditions in Greece. After having established that 
the state could be held responsible for these living conditions in the circumstances of 
this case (see section 12.2.2 above), the Court went on to examine whether the living 
conditions reached the threshold of Article 3. It held:

It observes that the situation in which the applicant has found himself is particularly 
serious. He allegedly spent months living in a state of the most extreme poverty, unable 
to cater for his most basic needs: food, hygiene and a place to live. Added to that was 
the ever-present fear of being attacked and robbed and the total lack of any likelihood 
of his situation improving. It was to escape from that situation of insecurity and of 
material and psychological want that he tried several times to leave Greece.116

To conclude, the Court held:

It considers that such living conditions, combined with the prolonged uncertainty in 
which he has remained and the total lack of any prospects of his situation improving, 
have attained the level of severity required to fall within the scope of Article 3 of the 
Convention.117  

Hence, the Court explicitly mentions food, hygiene and a place to live as a person’s 
most basic needs. The situation of persons who are unable to meet these basic needs 
for a significant period of time, coupled with the lack of any likelihood of this situation 
improving, apparently reaches the minimum level of severity of Article 3. The 
applicant in this case had to endure these poor conditions for several months.118 As 
regards the lack of prospects of any improvement of his situation, the Court considered 
that the situation was linked to his status as an asylum seeker and to the fact that his 
asylum application had not yet been examined by the Greek authorities. The Court 
is therefore of the opinion that, ‘had they examined the applicant’s asylum request 
promptly, the Greek authorities could have substantially alleviated his suffering’.119 
Another way of alleviating the suffering is by providing asylum seekers access to the 
labour market. Such access must, however, be a realistic alternative and must actually 

115 ECtHR 21 January 2011, appl. no. 30696/09. 
116 Para. 254.
117 Para. 263.
118 Para. 263.
119 Para. 262. 
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enable the person concerned to provide for his basic needs. As regards the situation in 
Greece, the Court observes that ‘in practice access to the job market is so riddled with 
administrative obstacles that this cannot be considered a realistic alternative (...). In 
addition the applicant had personal difficulties due to his lack of command of the Greek 
language, the lack of any support network and the generally unfavourable economic 
climate’.120    

In the Sufi and Elmi v. the United Kingdom case,121 the Court held, with reference to 
its M.S.S. judgment, that the conditions in camps for refugees and internally displaced 
persons in Somalia were sufficiently dire as to amount to treatment reaching the 
threshold of Article 3. This case concerned a complaint lodged against the United 
Kingdom by two applicants against their expulsion to Somalia. An important aspect 
of this judgment, albeit less relevant for the purposes of this chapter, is that the Court 
confirmed that as regards complaints about expulsion to dire humanitarian conditions, 
two different ‘threshold tests’ exist. If the authorities of the country of origin can 
be held responsible, through intentional acts or omissions, for the poor conditions, 
than the general test, as identified in the M.S.S. case, applies. On the other hand, if 
the poor conditions in the country of origin emanate from ‘natural causes’, such as 
illness, the lack of sufficient resources, poverty or drought, then expulsion will only 
reach the threshold in very exceptional cases on the basis of compelling grounds. This 
‘exceptional threshold test’ was first identified by the Court in the case of N. v. the 
United Kingdom.122 The distinction between these two ‘threshold tests’ is not relevant 
for the purposes of this chapter, since this chapter is not concerned with expulsion to 
poor humanitarian conditions, but with the humanitarian conditions in the host state 
itself. The ‘exceptional threshold test’ does therefore not apply.
After having established that in the case of Sufi and Elmi the regular test applies,123 
the Court starts by summarizing its approach in M.S.S. as requiring ‘to have regard 
to an applicant’s ability to cater for his most basic needs, such as food, hygiene and 
shelter, his vulnerability to ill-treatment and the prospect of his situation improving 
within a reasonable time-frame’.124 Consequently, it held that although humanitarian 
assistance is available is some of these camps, due to extreme overcrowding, access to 
shelter, water and sanitation facilities is ‘extremely limited’. In other camps, there only 

120 Para. 261. 
121 ECtHR 28 June 2011, appl. nos. 8319/07 and 11449/07.
122 ECtHR 27 May 2008, appl. no. 26565/05. See for the distinction between the regular ‘M.S.S. test’ and 

the exceptional ‘N. test’ paras. 281-282 of the Sufi and Elmi case. See more elaborately on this issue 
the case comment of Battjes and the author to this judgment published in JV 2011/332. 

123 The Court established that the poor living conditions in the camps emanated from the situation of 
general violence in Somalia, which was due to direct and indirect actions of the parties to the conflict. 
In addition, the Court attached a lot of weight to the fact that the situation has been greatly exacerbated 
by al-Shabaab’s refusal to permit international aid agencies to operate in the areas under its control 
(para. 282). 

124 Para. 283. 
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was very limited access to food and water, and shelter appeared to be ‘an emerging 
problem’. Apparently, persons should not only theoretically be able to cater for their 
basic needs, but this possibility should be real and effective. The Court subsequently 
observed that the inhabitants of such camps had very little prospect of their situation 
improving within a reasonable timeframe, as they were either not permitted to leave, 
or, although permitted to leave the camps, only able to return to places in Somalia that 
were considered to be unsafe by the Court. Consequently, there was little prospect of 
their situation improving while the conflicts in Somalia continued.125 

In brief, outside the context of detention, poor living conditions will only reach the 
threshold of Article 3 if the (vulnerable) person concerned is unable to effectively 
cater for his most basic needs (i.e. housing, food and sanitary conditions) and therefore 
lives in a state of the most extreme poverty, provided that there is little prospect of 
any improvement of the situation within a reasonable timeframe. The mere lack of 
accommodation or the inability to buy other necessary articles such as clothing is 
apparently not serious enough. 

12.2.4 Summary

In this section it has been argued that poor living conditions can give rise to a violation 
of Article 3 ECHR if the state can be held responsible for the living conditions and if 
these conditions reach the minimum level of severity established by Article 3. 

In order to prevent placing too great a burden on the contracting states and in view of 
the competing priorities as regards the states’ limited resources, the Court regularly 
reiterates that the state is not as a general rule responsible for providing everyone in 
its jurisdiction with a home, a certain standard of living, medical assistance and other 
social benefits. However, it has identified a number of circumstances under which 
the state can and should be held responsible for poor living conditions. Due to the 
vulnerable position of persons in custody, by virtue of being within the control of the 
authorities, the Court has established that the state is responsible to ensure adequate 
living conditions for persons who are deprived of their liberty. Also, outside the context 
of detention, the state can be held responsible for poor living conditions. The Court 
then seems to demand a kind of deliberate or intentional act by the state, for example by 
requiring that the state, despite a (domestic) legal obligation to do so, does not provide 
for adequate living conditions. In addition, vulnerability of the person concerned is 
relevant for accepting state responsibility. Arguably, this vulnerability should stem 
from utter dependency on the state. The Court has explicitly acknowledged that asylum 
seekers are in such a vulnerable position. Exceptionally, the responsibility of the state 
can be mitigated by the behaviour of the person concerned, for example if the person 

125 Para. 291. 
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made no reasonable steps to avail himself of the required assistance. However, if it is a 
well-established fact that a specific vulnerable person is subjected to very poor living 
conditions, then the authorities ought to be aware of this and cannot use the inaction of 
this person to mitigate their responsibility. 

Conditions of detention have reached the required level of severity in many cases. 
The Court takes into account the cumulative effect of detention conditions. Relevant 
factors are the existence of sufficient and adequate living space, the provision of 
sanitary products (even toilet paper), adequate food, clean bed linen, medical care 
and necessary medical aids, such as glasses or dentures, the presence of a radio or 
TV, the temperature in the cell, etc. Especially as regards the provision of medical 
assistance, the Court has identified a number of detailed obligations for the state. The 
mere fact that a detainee is seen by a doctor is not sufficient; the authorities must also 
ensure that a comprehensive record of the state of health is kept, that the detainee is 
subjected to regular and systematic supervision and that diagnosis and care are prompt 
and adequate. Also detention of a rather short duration (a few hours or days) might 
reach the threshold of Article 3, provided that the conditions are particularly severe or 
the applicant is particularly vulnerable. Outside the context of detention, poor living 
conditions will only reach the threshold of Article 3 if the (vulnerable) person is unable 
to effectively cater for his most basic needs (i.e. housing, food and sanitary conditions) 
and therefore lives in a state of the most extreme poverty, provided that there is little 
prospect of any improvement of the situation within a reasonable timeframe. The Court 
has held that if the dire living conditions are linked to the status of being an asylum 
seeker, it should be assumed that there will be no prospect of any improvement within 
a reasonable timeframe. 

A complaint of poor living conditions for persons in detention will therefore more easily 
succeed than a complaint of poor living conditions for persons who are not detained. 
Whereas outside detention, the complete inability of vulnerable persons to cater for the 
most basic necessities of life for a significant period of time emanating from intentional 
acts of the authorities violates Article 3 ECHR, a complaint about the quality of living 
conditions or the level of state assistance, if the basic needs are, in any way, met, 
probably will not succeed. Inside detention, state responsibility exists by definition. In 
addition, the Court not only examines whether the person concerned is able to meet his 
most basic needs, but also takes into account whether less basic goods are provided, 
such as bed linen, catering facilities, glasses, radio and TV. Hence, a complaint about 
the quality of detention conditions seems to have more chance of success. This raises 
the question as to which framework of review should be applied to the living conditions 
of asylum seekers. This will be further discussed in section 12.7 below. First, sections 
12.3 and 12.4 will examine whether the Court’s case law on Articles 2 and 8 ECHR 
contain more extensive state obligations as regards living conditions than its case law 
on Article 3.  
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12.3 Article 2

12.3.1 Introduction

Article 2 ECHR reads:

1. Everyone’s right to life shall be protected by law. No one shall be deprived of 
his life intentionally save in the execution of a sentence of a court following his 
conviction of a crime for which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this article 
when it results from the use of force which is no more than absolutely necessary: 
(a)  in defence of any person from unlawful violence; 
(b)  in order to effect a lawful arrest or to prevent escape of a person lawfully detained; 
(c)  in action lawfully taken for the purpose of quelling a riot or insurrection. 

According to Ovey and White, it emerges from the case law of the Court that the duty 
to protect the right to life consists of three main aspects: ‘the duty to refrain, by its 
agents, from unlawful killing; the duty to investigate suspicious deaths; and, in certain 
circumstances, a positive obligation to take steps to prevent the avoidable loss if life’.126 
This section will focus on this last aspect of the duty to protect the right to life. 

In this connection, the Court generally states that the first paragraph of Article 2 ‘enjoins 
the State not only to refrain from the intentional and unlawful taking of life, but also 
to take appropriate steps to safeguard the lives of those within its jurisdiction’.127 In 
addition, the Court held that ‘under Article 2 of the Convention, read in conjunction 
with Article 1, the State may be required to take certain measures in order to “secure” 
an effective enjoyment of the right to life’.128 This obligation is rather extensive, as 
the Court held in the case of Öneryildiz v. Turkey that the positive obligation to take 
appropriate steps to safeguard the lives of those within their jurisdiction ‘must be 
construed as applying in the context of any activity, whether public or not, in which the 
right to life may be at stake’.129 

126 Ovey and White 2006, p. 56.
127 See for example ECtHR 9 June 1998, appl. no. 23413/94 (L.C.B. v. the United Kingdom), para. 36; 

ECtHR 28 October 1998, appl. no. 23452/94 (Osman v. the United Kingdom), para. 115; ECtHR 10 
May 2001, appl. no. 25781/94, (Cyprus v. Turkey), para. 219; ECtHR 24 October 2002, appl. no. 
37703/97 (Mastromatteo v. Italy), para. 67. 

128 ECtHR 28 July 1998, appl. no. 23818/94 (Ergi v. Turkey), para. 79; ECtHR 6 April 2004, appl. no. 
21689/93 (Ahmet Özkan and Others v. Turkey), para. 297.

129 ECtHR 30 November 2004, appl. no. 48939/99, para. 71. See also ECtHR 20 March 2008, appl. nos. 
15339/02, 21166/02, 20058/02, 11673/02 and 15343/02 (Budayeva and Others v. Russia),  para. 130 
and, most recently, ECtHR 14 June 2011, appl. no. 19776/04 (Ciechońska v. Poland), para. 63. Also 
Harris et al. observe the ‘very extensive meaning that has been given to the obligation to take steps to 
protect the right to life’ (Harris et al. 2009, p. 66). 
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This positive duty to safeguard lives ‘entails above all a primary duty on the State to 
put in place a legislative and administrative framework designed to provide effective 
deterrence against threats to the right to life’.130 In addition, ‘where lives have been lost 
in circumstances potentially engaging the responsibility of the State, that provision 
entails a duty for the State to ensure, by all means at its disposal, an adequate response 
– judicial or otherwise – so that the legislative and administrative framework set up 
to protect the right to life is properly implemented and any breaches of that right are 
repressed and punished’.131 Hence, these positive obligations arising from Article 2 
entail primarily obligations to protect and obligations to facilitate the right to life. 
The question is whether the right to life also entails positive obligations to provide 
resources, for example with regard to health care or basic necessities of life.

In the Osman v. the United Kingdom case, the Court held that ‘it is common ground 
that the State’s obligation in this respect extends beyond this primary duty’ and that it is 
accepted that Article 2 ECHR ‘may also imply in certain well-defined circumstances a 
positive obligation on the authorities to take preventive operational measures to protect 
an individual whose life is at risk from the criminal acts of another individual’.132 In the 
case of Douglas-Williams v. the United Kingdom, the Court extended this obligation 
by stating: 

This may extend in appropriate circumstances to a positive obligation on the authorities 
to take preventive operational measures to protect an individual whose life is at risk 
from the criminal acts of another individual (…) or from risks to their health arising 
from other circumstances under the responsibility of a public authority (…).133 

Hence, if a person’s health is put at risk by circumstances under the responsibility of the 
government, a positive obligation to take measures may ‘in appropriate circumstances’ 
arise. 

However, the scope of this positive obligation is defined rather narrowly by the Court.134 
‘Bearing in mind the difficulties in policing modern societies, the unpredictability of 
human conduct and the operational choices which must be made in terms of priorities 

130 See among other cases: ECtHR 30 November 2004, appl. no. 48939/99 (Öneryildiz v. Turkey), para. 
89.  

131 See among other cases: ECtHR 30 November 2004, appl. no. 48939/99 (Öneryildiz v. Turkey), para. 
91.

132 ECtHR 28 October 1998, appl. no. 23452/94 (Osman v. the United Kingdom), para. 115. 
133 ECtHR 8 January 2002 (decision), appl. no. 56413/00. In the case of Powell v. the United King-

dom, the Court used more prudent language by stating that ‘it cannot be excluded that the acts and 
omissions of the authorities in the field of health care policy may in certain circumstances engage 
their responsibility under the positive limb of Article 2’ (ECtHR 4 May 2000 (decision), appl. no. 
45305/99). 

134 Cf. Ovey and White 2006, p. 63. 
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and resources, the scope of the positive obligation must be interpreted in a way which 
does not impose an impossible or disproportionate burden on the authorities’.135 State 
responsibility to take preventive operational measures to protect the right to life therefore 
only exists if it is established that ‘the authorities knew or ought to have known at the 
time of the existence of a real and immediate risk to the life of an identified individual 
and that they failed to take measures within the scope of their powers which, judged 
reasonably, might have been expected to avoid that risk’.136 Hence, ‘not every claimed 
risk to life can entail for the authorities a Convention requirement to take operational 
measures to prevent that risk from materialising’.137 The question is therefore which 
measures can, judged reasonably, be expected of the government to avoid a ‘real and 
immediate’ risk to life. Can it be expected of the government to provide (reimbursement 
of the costs of) health care or basic necessities of life in order to avoid a real and 
immediate risk to life? 

12.3.2 Health care

With regard to the provision of health care, the Court held that ‘it cannot be excluded 
that the acts and omissions of the authorities in the field of health care policy may 
in certain circumstances engage their responsibility under the positive limb of Article 
2’.138 With respect to the scope of the state’s positive obligations in the provision of 
health care, the Court held that ‘an issue may arise under Article 2 where it is shown 
that the authorities of a contracting state put an individual’s life at risk through the 
denial of health care which they have undertaken to make available to the population 
generally’.139 Hence, with regard to the provision of health care, the case law suggests 
that a state will violate its positive obligation under Article 2 if:
1. the authorities deliberately deny health care which is available to the population 

generally;
2. an individual’s life is put at a real and immediate risk as a result of that denial; and
3. the authorities knew or ought to have known of the existence of this risk to the life 

of the individual. 

135 ECtHR 16 October 2008, appl. no. 5608/05 (Renolde v. France), para. 82; ECtHR 3 April 2001, appl. 
no. 27229/95 (Keenan v. the United Kingdom), para. 90; ECtHR 14 June 2011, appl. no. 19776/04 
(Ciechońska v. Poland), para. 64.  

136 ECtHR 8 January 2002 (decision), appl. no. 56413/00 (Douglas-Williams v. the United Kingdom). 
137 ECtHR 16 October 2008, appl. no. 5608/05 (Renolde v. France), para. 82; ECtHR 3 April 2001, appl. 

no. 27229/95 (Keenan v. the United Kingdom), para. 90. 
138 ECtHR 4 May 2000 (decision), appl. no. 45305/99 (Powell v. the United Kingdom); ECtHR 21 March 

2002 (decision), appl. no. 65653/01 (Nitecki v. Poland); ECtHR 4 January 2005 (decision), appl. no. 
14462/03 (Pentiacova and others v. Moldova).  

139 ECtHR 10 May 2001, appl. no. 25781/94 (Cyprus v. Turkey), para. 219; ECtHR 21 March 2002 (deci-
sion), appl. no. 65653/01 (Nitecki v. Poland); ECtHR 4 January 2005 (decision), appl. no. 14462/03 
(Pentiacova and others v. Moldova); ECtHR 31 May 2007 (decision), appl. no. 26828/06 (Makuc and 
others v. Slovenia).  
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‘Denial’ of health care can relate to denial of access to health care as well as to denial of 
refunding or covering the costs of health care. In the Nitecki v. Poland case, the Court 
seems to acknowledge that also denial of coverage of health care costs may raise an 
issue under Article 2 ECHR.140 

As the scope of the positive obligation must be interpreted in a way which does not 
impose an impossible or disproportionate burden on the authorities, the standard of 
health care offered to the general public seems to be decisive.141 As the Court held in 
the case of Pentiacova and 48 others v. Moldova:

While it is clearly desirable that everyone should have access to a full range of medical 
treatment, including life-saving medical procedures and drugs, the lack of resources 
means that there are, unfortunately, in the Contracting States many individuals who do 
not enjoy them, especially in cases of permanent and expensive treatment.142

In addition, for this positive obligation to arise, it is necessary that an individual’s life 
is put at risk through the denial of health care and that the government ought to be 
aware of that risk. In the case of Osman v. the United Kingdom, the Court held that 
there must be a risk to the life of an ‘identified individual’.143 Spijkerboer observes 
that in the Öneryildiz v. Turkey case the Court has accepted a positive obligation in 
a situation where a group of people living in an identifiable area was a risk, without 
being clearly identified as a number of particular individuals.144 This case concerned 
the particular context of dangerous activities, more specifically the operation of waste-
collection sites.145 Also, the case of Budayeva and Others v. Russia concerned a positive 
obligation towards a group of people living in an identifiable (hazardous) area.146 The 
Mastromatteo v. Italy case concerned the operation of a system of leave or relaxed 
custody for prisoners and posed ‘a risk to life for members of the public at large rather 

140 In this case, the applicants complained that the state refused to refund him the full price of a life-saving 
drug. The Court held, however, that, as the applicant had access to the standard of care offered to the 
public and as the greater part of the cost of the drug (70%) was refunded, ‘the respondent State cannot 
be said, in the special circumstances of the present case, to have failed to discharge its obligations 
under Article 2 by not paying the remaining 30% of the drug price’ (ECtHR 21 March 2002 (decision), 
appl. no. 65653/01). In the case of Scialacqua v. Italy, the Commission held that ‘even assuming that 
Article 2 of the Convention can be interpreted as imposing on States the obligation to cover the costs 
of certain medical treatments or medicines that are essential in order to save lives, the Commission 
considers that this provision cannot be interpreted as requiring States to provide financial covering for 
medicines which are not listed as officially recognised medicines’ (1 July 1998, appl. no. 34151/96). 

141 Cf. ECtHR 21 March 2002 (decision), appl. no. 65653/01 (Nitecki v. Poland); ECtHR 4 January 2005 
(decision), appl. no. 14462/03 (Pentiacova and others v. Moldova).  

142 ECtHR 4 January 2005 (decision), appl. no. 14462/03 (with regard to Article 8). 
143 ECtHR 28 October 1998, appl. no. 23452/94 (Osman v. the United Kingdom), para. 116. See also 

ECtHR 8 January 2002 (decision), appl. no. 56413/00 (Douglas-Williams v. the United Kingdom).  
144 Spijkerboer 2011. 
145 ECtHR 30 November 2004, appl. no. 48939/99 (Öneryildiz v. Turkey), paras. 71 and 90. 
146 ECtHR 20 March 2008, appl. nos. 15339/02, 21166/02, 20058/02, 11673/02 and 15343/02. 
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than for one or more identified individuals’.147 In the context of health care, the Court 
has not (yet) adopted a positive obligation to provide health care to a group of people 
or the public at large. For a positive obligation to arise in this context, it is always 
necessary that the life of an identified individual or of individuals is put at risk. For 
example, in the case of Cyprus v. Turkey, the applicant government complained that the 
enclaved Greek Cypriots and Maronites were denied access to medical services. The 
Court held that although ‘medical visits were indeed hampered’ and ‘in certain cases 
delays did occur’, ‘it has not been established that the lives of any patients were put in 
danger on account of delay in individual cases’.148 Hence, in the context of provision of 
health care, a positive obligation under Article 2 only arises if a real and immediate risk 
exists to the life of an indentified individual. 

In the cases discussed so far, the Court has not found a violation of this positive 
obligation to provide health care in general. In the case of Cyprus v. Turkey, in addition 
to the absence of the establishment of a risk to the life of an indentified individual, 
as mentioned above, the Court considered that it had not been established that the 
authorities ‘deliberately withheld medical treatment from the population concerned or 
adopted a practice of delaying the processing of requests of patients to receive medical 
treatment in the south’.149 In Nitecki v. Poland, the applicants received reimbursement 
for a life-saving drug for the greater part of the costs (70%), which was the general 
standard offered to the public. The authorities therefore had not violated their positive 
obligations under Article 2 according to the Court.150 In the case Pentiacova and others 
v. Moldova, the Court held that the applicants had not adduced any evidence that their 
lives have been put at risk. More specifically, they did not adduce any evidence that the 
cause of the death of patients was the lack of any specific drug or the lack of appropriate 
medical care.151

However, with regard to persons in detention, the positive obligation to provide health 
care is broader in scope. Just as for Article 3, the Court generally states in the context 
of Article 2 that ‘persons in custody are in a vulnerable position and the authorities are 
under a duty to protect them’.152 Although the conditions of detention are generally 
examined under Article 3,153 the Court also stated in the context of Article 2 that the 
convention ‘imposes an obligation on the State to protect the physical well-being of 
persons deprived of their liberty, for example by providing them with the requisite 

147 ECtHR 24 October 2002, appl. No. 37703/97, para. 74. 
148 ECtHR 10 May 2001, appl. no. 25781/94, para. 219. 
149 ECtHR 10 May 2001, appl. no. 25781/94, para. 219. 
150 ECtHR 21 March 2002 (decision), appl. no. 65653/01. 
151 ECtHR 4 January 2005 (decision), appl. no. 14462/03. 
152 ECtHR 21 November 2000, appl. no. 27308/95 (Demiray v. Turkey), para. 42; ECtHR 9 December 

2008, appl. no. 77766/01 (Dzieciak v. Poland), para. 90; ECtHR 24 March 2009, appl. no. 11818/02 
(Mojsiejew v. Poland), para. 51. 

153 See section 12.2. 
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medical assistance’.154 With regard to the quality and promptness of the medical care 
provided to persons in custody, the Court has found a number of violations of Article 
2 ECHR. 

For example, in the case of Dzieciak v. Poland, the Court held ‘that the quality and 
promptness of the medical care provided to the applicant during his four-year pre-trial 
detention put his health and life in danger. In particular, the lack of cooperation and 
coordination between the various state authorities, the failure to transport the applicant 
to hospital for two scheduled operations, the lack of adequate and prompt information 
to the trial court on the applicant’s state of health, the failure to secure him access to 
doctors during the final days of his life and the failure to take into account his health 
in the automatic extensions of his detention amounted to inadequate medical treatment 
and constituted a violation of the State’s obligation to protect the lives of persons in 
custody’.155 In the Anguelova v. Bulgaria case, the Court concluded that the delay in the 
provision of the necessary medical assistance violated the state’s obligation to protect 
the lives of persons in custody.156 Another aspect of the provision of adequate health care 
to detainees examined by the Court in the case of Geppa v. Russia is whether there was 
a negligent failure to diagnose a disease.157 As these cases illustrate, the Court generally 
makes very detailed statements on state obligations as regards health care for detainees.  
Another example may be found in the case of Tarariyeva v. Russia.158 With reference 
to the General Report on the standards of health care in prisons from the European 
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment (CPT), the Court held in this case that the authorities should have kept 
an ongoing record of Mr Tarariyev’s state of health and the treatment he underwent 
while in detention159 and that in the case of a prisoner returning from hospital with a 
known history of medical ailments, the authorities are under an obligation to ensure 
appropriate follow-up care independent of the initiative being taken by the prisoner.160 
In addition, the Court examined whether the prison hospital possessed the necessary 
facilities to perform surgical interventions successfully and to deal with post-operative 
complications.161 

154 ECtHR 9 December 2008, appl. no. 77766/01 (Dzieciak v. Poland), para. 91. 
155 ECtHR 9 December 2008, appl. no. 77766/01, para. 101.
156 ECtHR 13 June 2002, appl. no. 38361/97, paras. 125-131.
157 ECtHR 3 February 2011, app. no. 8532/06, paras. 79-80.
158 ECtHR 14 December 2006, appl. no. 4353/03. 
159 Para. 76.
160 Para. 80. 
161 Para. 87. 
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12.3.3 Basic necessities of life

A final question to be answered is whether Article 2 can also impose on the state a 
positive obligation to provide financial or other assistance in order to avoid a risk to 
life caused by (severe) destitution. This question has been examined by the Court in a 
number of cases. In the case of Wasilewski v. Poland, the applicant was disabled and 
complained that his right to life was breached by the fact that he did not have sufficient 
subsistence means at his disposal. The Court held:

Insofar as the applicant’s complaints relate to his difficult financial situation, the 
Court recalls that neither Article 2 nor any other provision of the Convention can be 
interpreted as conferring on an individual a right to enjoy any given standard of living, 
or a right to obtain financial assistance from the State.162   

In the case of Sokur v. Ukraine, the Court added to this consideration:

Moreover, the applicant has not shown that he suffers such destitution as to put his life 
at risk.163

The Court has repeated this line in a number of subsequent cases against Ukraine.164 
This leaves open the possibility that the state has a positive obligation to provide (some 
kind of) assistance if an individual suffers such severe destitution that his life is put at 
risk.165 So far, the Court has not, however, found a violation of this obligation. Arguably, 
the same conditions apply as regards the provision of minimum subsistence benefits as 
those applied to the provision of health care by the Court.166 This would mean that a 
positive obligation only arises if the authorities knew or ought to have known at the 
time of the existence of a real and immediate risk to the life of an identified individual 

162 ECtHR 20 April 1999 (decision), appl. no. 32734/96. The Court further observed that, ‘in any event’, 
the applicant received monthly social assistance from the social assistance authorities. 

163 ECtHR 26 November 2002 (decision), appl. no. 29439/02.
164 See for example: ECtHR 19 April 2005, appl. no. 72686/01 (Sharko v. Ukraine), para. 28; ECtHR 3 

May 2005, appl. no. 19872/02 (Vasilenkov v. Ukraine), para. 18; ECtHR 8 November 2005, appl. no. 
22098/02 (Bukhovets v. Ukraine), para. 15; ECtHR 8 November 2005, appl. no. 20625/02 (Tambovt-
sev v. Ukraine), para. 12; ECtHR 10 January 2006 (decision), appl. no. 63566/00 (Pronina v. Ukraine); 
ECtHR 28 February 2006, appl. no. 36684/02 (and others) (Komar and others v. Ukraine), para. 19; 
ECtHR 10 August 2006, appl. no. 10515/03 (Kretinin v. Ukraine), para. 14.  In the case of Kutepov 
and Anikeyenko v. Russia, the Court held that the applicant did not face ‘any “real and immediate 
risk” either to his physical integrity or his life, which would warrant the application of Article 2 of 
the Convention’, as a result of his alleged insufficient amount of old-age pension (ECtHR 25 October 
2005, appl. no. 68029/01, para. 62). 

165 Cf. Cousins 2008, p. 9. 
166 Cf. Harris et al.: ‘There is no reason in principle why states should not be obliged under Article 2 to 

‘take appropriate steps’ to protect life in the context of such rights [social services other than health 
care, CHS] on the basis of the same approach as that suggested in respect of health care’ (Harris et al.  
2009, p. 48). 
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and that they failed to take measures within the scope of their powers which, judged 
reasonably, might have been expected to avoid that risk. Arguably, this amounts to the 
same criteria as those that have more elaborately been identified by the Court under 
Article 3.  

12.3.4 Analysis and concluding remarks

Case law of the Court shows that a positive obligation under Article 2 arises if 
a person’s health is put at risk by circumstances under the responsibility of the 
government.167 Hence, just as regards Article 3, the establishment of state responsibility 
is very important for a complaint to succeed. The provision of health care might fall 
under the responsibility of the government, but in order to prevent an ‘impossible or 
disproportionate burden on the authorities’, in view of the ‘difficulties in policing 
modern societies, the unpredictability of human conduct and the operational choices 
which must be made in terms of priorities and resources’, the Court has formulated 
a number of restrictive criteria for the existence of state responsibility in this field. 
According to the Court, state responsibility for the provision of (reimbursement of) 
health care under Article 2 only exists if:
1. the authorities deliberately deny health care which is available to the population 

generally;
2. an individual’s life is put at a real and immediate risk as a result of that denial; and
3. the authorities knew or ought to have known of the existence of this risk to the life 

of the individual.

The first condition shows that the Court has chosen to apply equality as a standard of 
review for positive obligations in the field of health care.168 It bears close resemblance 
to the conditions found relevant under Article 3 that the state can be held responsible if 
it deliberately does not observe domestic legal obligations. Hence, a positive obligation 
under Article 2 to provide medical care only exists if the state concerned has already 
chosen to use public resources to provide for the requested care for the public generally. 
The second condition means that the life of an identified individual must actually be 
put at risk; the mere denial or delaying of provision or reimbursement of health care is, 
apparently, not enough for the realization of such a risk. Also the third conditions bears 
resemblance with the conditions found relevant under Article 3. It has been argued that 
state responsibility under Article 3 can be mitigated if the person concerned did not 
take reasonable steps to avail himself of the necessary assistance, for example by not 
informing the relevant authorities as a result of which the authorities did not know of 
the situation. However, the Court has ruled as well that under certain circumstances the 

167 Cf. O’Cinneide who argues that the concept of state responsibility is decisive for reviewing denial of 
health care under Article 2 (O’Cinneide 2008, p. 590). 

168 Cf. Fredman 2006, p. 515. 
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authorities ‘ought to have known’ of poor circumstances, even if the person concerned 
did not come forward.169 Hence, the relevant conditions formulated by the Court in 
order for state responsibility to arise under Article 2 are very similar to the conditions 
found relevant under Article 3. As the scope of Article 2 is narrower than the scope of 
Article 3, given the necessary connection to the life of an individual, Article 2 does not 
provide additional safeguards with regard to complaints about poor living conditions or 
health care as compared to Article 3. 

Just like the case law on Article 3, case law on Article 2 has adopted another approach 
as regards conditions of detention. Due to the vulnerable position of detainees, the 
Court held that Article 2 ECHR ‘imposes an obligation on the State to protect the 
physical well-being of persons deprived of their liberty, for example by providing them 
with the requisite medical assistance’. In such cases, the Court uses other language 
than in general cases as regards denial of health care. Whereas in the latter cases the 
Court has formulated a number of conditions under which denial of health care might 
violate Article 2, in the context of detention the Court has formulated detailed legal 
obligations for the state as regards the provision of adequate and prompt health care. 
It has held in numerous cases that states acted in violation of Article 2 by not meeting 
these obligations. Given the identification of far-reaching obligations for the state as 
regards the provision of health care to detainees under Article 3 as well, again, Article 
2 does not seem to provide important additional safeguards.  

12.4 Article 8

12.4.1 Introduction

Article 8 ECHR reads:

1. Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic 
society in the interests of national security, public safety or the economic well-
being of the country, for the prevention of disorder or crime, for the protection of 
health or morals, or for the protection of the rights and freedoms of others.

This article places on the state the obligation to respect four different interests: private 
life family life, home and correspondence. As none of these interests are entirely 
self-explanatory and the Court has so far declined to give an exhaustive definition of 

169 See section 12.2. 
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them, Article 8 is potentially very wide in scope.170 It has been described as ‘one of 
the most open-ended’ and ‘one of the most dynamically interpreted’ provisions of the 
convention.171 The four interests protected by Article 8 are generally interpreted very 
broadly by the Court. For example, the Court has held that the concept of ‘private life’ 
also covers the physical and moral (or physiological) integrity of the person172, as well 
as the right to personal development and the right to establish and develop relationships 
with other human beings and the outside world.173 Interference with physical integrity 
can also be examined under Article 3.174 However, the threshold under Article 8 seems 
to be lower than under Article 3.175 Also, if the circumstances of the case do not indicate 
suffering of such an intense degree as to fall within the ambit of Article 3, an issue may 
arise under Article 8.176

Unlike Article 3, and in a more extensive way than Article 2, the second paragraph of 
Article 8 makes provision for limitations on the right laid down in paragraph 1 if certain 
qualifying conditions are satisfied. Article 8 uses a similar approach to limitations as 
Articles 9 – 11 ECHR. The qualifying conditions are that the interference with the 
right must be in accordance with the law; that the aim of the interference must be 
legitimate in that it fits one of the expressed aims laid down in paragraph 2; and that the 
interference must be necessary in a democratic society. Central to this last qualifying 
condition is the proportionality of the interference in securing the legitimate aim.177  

Another relevant difference between Articles 2 and 3, on the one hand, and Article 8, on 
the other, is the doctrine of the margin of appreciation. Whereas with regard to Articles 
2 and 3, this doctrine is usually not (explicitly) used by the Court,178 it is an important 

170 Harris et al. 2009, p. 359; Van Dijk et al. 2006, p. 664. 
171 Ovey and White 2006, p. 241 and Feldman 1997, p. 265. 
172 See for example: ECtHR 26 March 1985, appl. no. 8978/80 (X and Y v. the Netherlands), para. 22; 

ECtHR 29 April 2002, appl. no. 2346/02 (Pretty v. the United Kingdom), para. 61. 
173 ECtHR 29 April 2002, appl. no. 2346/02 (Pretty v. the United Kingdom), para. 61; ECtHR 12 June 

2003, appl. no. 35968/97 (Van Kück v. Germany), para. 69. As Harris et al. note: ‘Private life thus 
extends beyond the narrower confines of the Anglo-American idea of privacy, with its emphasis on 
the secrecy of personal information and seclusion (Harris et al. 2009, p. 364).  

174 Cf. Harris et al. 2009, p. 365. 
175 See for example: ECtHR 8 April 2008, appl. no. 21878/06 (Nnyanzi v. the United Kingdom), para. 

74: ‘However, the Court’s case-law does not exclude that treatment which does not reach the severity 
of Article 3 treatment may nonetheless breach Article 8 in its private-life aspect where there are suf-
ficiently adverse effects on physical and moral integrity’.

176 See for example ECtHR 9 December 1994, appl. no. 16798/90 (López Ostra v. Spain); ECtHR 11 
September 2007, appl. no. 27527/03 (L. v. Lithuania). 

177 Ovey and White 2006, p. 222. 
178 With regard to Article 2, the Court has referred to the margin of appreciation in a very limited number 

of cases (for example, ECtHR 10 April 2007, appl. no. 6339/05 (Evans v. the United Kingdom), para. 
54; ECtHR 8 July 2004, appl. no. 53924/00 (Vo v. France), para. 82 (with regard to the issue of when 
the right to life begins); ECtHR 20 March 2008, appl. nos. 15339/02, 21166/02, 20058/02, 11673/02 
and 15343/02 (Budayeva and Others v. Russia), para. 134 (with regard to matters where the state is 
required to take positive action)). 
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aspect of its review under Article 8. This doctrine can be described as allowing the 
state ‘a certain measure of discretion, subject to European supervision, when it takes 
legislative, administrative, or judicial action in the area of a Convention right’.179 The 
doctrine of the margin of appreciation mitigates to a certain extent the wide scope of 
Article 8. As Harris et al. state with regard to the wide scope of the concept of private 
life: ‘the Court’s expensive approach to the scope of private life holds out a promise of 
protection of individual interests which ultimately is rarely conceded by the Strasbourg 
authorities. The margin of appreciation allowed to states to determine what is required 
by ‘respect’ and what interferences are ‘necessary in a democratic society’ means that 
there are substantial burdens for an individual in making out his case successfully in 
Strasbourg even if he is able to identify his interests as falling within ‘private life’’.180 

12.4.2 Negative and positive obligations under Article 8

The Court held in as early as 1979 that, although the object of Article 8 is essentially 
that of protecting the individual against arbitrary interference by the public authorities, 
it does not merely compel the state to abstain from such interference. In addition to 
this primarily negative undertaking, there may be positive obligations inherent in an 
effective ‘respect’ for family or private life.181 Due to the explicit and broad possibility 
to justify limitations on rights protected by Article 8, the distinction between positive 
and negative obligations seems to be more important than with regard to Articles 2 and 
3. However, the Court has also held that the boundaries between the state’s positive 
and negative obligations under Article 8 do not always lend themselves to precise 
definition.182 According to established case law, whether the question is analysed in 
terms of a positive duty on the state - to take reasonable and appropriate measures 
to secure the applicant’s rights under paragraph 1 of Article 8, or in terms of an 
‘interference by a public authority’ to be justified in accordance with paragraph 2, the 
applicable principles are broadly similar. ‘In both contexts regard must be had to the 
fair balance that has to be struck between the competing interests of the individual 
and of the community as a whole, and in any case the State enjoys a certain margin of 
appreciation. Furthermore, even in relation to the positive obligations flowing from the 
first paragraph of Article 8, in striking the required balance the aims mentioned in the 
second paragraph may be of a certain relevance.’183 Consequently, the Court does not 

179 Harris et al. 2009, p. 11. 
180 Harris et al. 2009, pp. 365-366. 
181 ECtHR 13 June 1979, appl. no. 6833/74 (Marckx v. Belgium), para. 31; ECtHR 9 October 1979, appl. 

no. 6289/73 (Airey v. Ireland), para. 32. 
182 See for example: ECtHR 22 April 1997, appl. no. 21830/93 (X, Y and Z v. the United Kingdom), para. 

41; ECtHR 6 October 2005, appl. no. 1513/03 (Draon v. France), para. 105. 
183 See for example: ECtHR 9 December 1994, appl. no. 16798/90 (López Ostra v. Spain), para. 51; 

ECtHR 6 October 2005, appl. no. 1513/03 (Draon v. France), para. 105; ECtHR 25 November 2008, 
appl. no. 36919/02 (Armonienė v. Lithuania), para. 37; ECtHR 16 December 2010, appl. no. 25579/05 
(A, B and C v. Ireland), para. 247. 
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always consider it necessary to decide whether it would be more appropriate to analyse 
a case as one concerning a positive or a negative obligation, since the core issue is 
whether a fair balance was struck between the competing public and private interests 
involved.184 

On the other hand, the Court has held that as regards positive obligations, the notion 
of ‘respect’ is not clear cut, as a result of which this is an area in which the contracting 
parties enjoy a wide margin of appreciation in determining the steps to be taken to 
ensure compliance with the convention.185 In addition, the Court has held that a state 
is only under a positive obligation where it has found a ‘direct and immediate link’ 
between the measures requested by an applicant, on the one hand, and his private and/or 
family life, on the other186 and has emphasized the ‘importance of a prudent approach to 
the State’s positive obligations to protect private life’.187 In the case of Zehnalová  and 
Zehnal v. the Czech Republic, the Court held: 

Its task here is to determine the limits to the applicability of Article 8 and the boundary 
between the rights set forth in the Convention and the social rights guaranteed by the 
European Social Charter. The Court acknowledges that the constant changes taking 
place in European society call for increasingly serious effort and commitment on the 
part of national governments in order to remedy certain shortcomings, and that the 
State is therefore intervening more and more in individuals’ private lives. However, 
the sphere of State intervention and the evolutive concept of private life do not always 
coincide with the more limited scope of the State’s positive obligations.188

Warbrick concludes that the tasks of the Court under Article 8(1) to decide what ‘respect’ 
requires and under Article 8(2) to decide whether an interference is justified are similar, 
but not identical. According to him, the ‘Article 8(1) process is more favourable to the 
State than the Article 8(2) one’.189 Harris et al. provide a convincing explanation for 
this difference. They observe that under Article 8(2), ‘the balance is struck between 
a right already established, which, formally at least, carries a special weight, and the 
countervailing interests which the state is seeking to protect. In reaching the balance 

184 See for example ECtHR 4 December 2007, appl. no. 44362/04 (Dickson v. the United Kingdom), para. 
71; ECtHR 12 February 2009, appl. no. 2512/04 (Nolan and K. v. Russia), para. 85. 

185 ECtHR 6 October 2005, appl. no. 1513/03 (Draon v. France), para. 107; ECtHR 25 November 2008, 
appl. no. 36919/02 (Armonienė v. Lithuania), para. 38. Also Harris et al. state that ‘[w]hile the basic 
test as to the proportionate balancing of interests appears the same, the margin of appreciation is 
clearly wider in the context of positive obligations than with respect to the state’s duty not to intervene 
under Article 8(2)’ (Harris et al. 2009, pp. 391-392).  

186 ECtHR 24 February 1998, appl. no. 21439/93 (Botta v. Italy), para. 34; ECtHR 6 October 2005, appl. 
no. 1513/03 (Draon v. France), para. 106; ECtHR 4 April 2006, appl. nos. 42596/98 and 42603/98 
(Sarı and Çolak v. Turkey), para. 34.  

187 ECtHR 28 April 2009, appl. no. 39311/05 (Karakó v. Hungary), para. 19. 
188 ECtHR 14 May 2005 (decision), appl. no. 38621/97. 
189 Warbrick 1998, p. 43. 
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in Article 8(1), the Court is determining the content of the protected right. It is thus 
incumbent on an applicant to establish the distinctive importance of the interest to him 
as it can be easy for the Court to underestimate this and there is no formal weight to 
attach to his claim as there would be if his interest were already acknowledged as a 
right’.190 In other words, with regard to negative obligations, the burden lies on the 
state to show that limitations meet the conditions laid down in Article 8(2), whereas 
with regard to positive obligations the burden lies on the applicant to show that the 
situation complained of falls under the scope of one of the protected interests laid down 
in Article 8(1). 

Hence, according to the Court, it is often possible to analyse a complaint under Article 
8 in terms of a positive duty for the state - to take reasonable and appropriate measures 
to secure the applicant’s rights under paragraph 1 of Article 8, as well as in terms of 
an ‘interference by a public authority’ to be justified in accordance with paragraph 2. 
At the same time, however, it seems to be relevant if the Court decides to characterize 
a certain obligation as a positive one, as the Article 8(1) process seems to be more 
favourable to the state than the Article 8(2) one. 

Accordingly, when discussing case law of the Court on Article 8, regard must be had 
to the question whether the case is analysed in terms of positive obligations or in terms 
of negative obligations. In addition, one cannot assume that observations made by the 
Court in a case that is analysed in terms of a negative obligation also apply with regard 
to complaints that are, as a general rule, analysed by the Court in terms of a positive 
obligation.

12.4.3 Case law on social and economic interests under Article 8

The Court has held in a number of cases that Article 8 does not impose a general 
obligation on the state to provide for financial assistance,191 nor does it guarantee as 

190 Harris et al. 2009, p. 383. 
191 See for example: European Commission on Human Rights 4 March 1986, appl. no. 11776/85 (Anders-

son v. Sweden): ‘Nor does the right under Art. 8 of the Convention to respect for family life extend 
so far as to impose on States a general obligation to provide for financial assistance to individuals in 
order to enable one of two parents to stay at home to take care of children’; ECtHR 27 March 1998, 
appl. no. 20458/92 (Petrovic v. Austria): ‘In this connection the Court, like the Commission, considers 
that the refusal to grant Mr Petrovic a parental leave allowance cannot amount to a failure to respect 
family life, since Article 8 does not impose any positive obligation on States to provide the financial 
assistance in question’ (para. 26); ECtHR 26 April 2005, appl. no. 53566/99 (Müslim v. Turkey): ‘Le 
grief du requérant ne résiste pas à l’examen sous l’angle de l’article 8, qui ne va pas jusqu’à imposer 
aux Etats l’obligation générale de fournir aux réfugiés une assistance financière pour que ceux-ci 
puissent maintenir un certain niveau de vie’ (para. 85). 
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such a right to be provided with a home192, a right to free medical care193 or a right to 
any specific level of medical care.194 In this regard, the Court has observed that while 
‘it is clearly desirable that every human being have a place where he or she can live in 
dignity and which he or she can call home, there are unfortunately in the Contracting 
States many persons who have no home’.195 In the same way, the Court held that while 
‘it is clearly desirable that everyone should have access to a full range of medical 
treatment, including life-saving medical procedures and drugs, the lack of resources 
means that there are, unfortunately, in the Contracting States many individuals who do 
not enjoy them, especially in cases of permanent and expensive treatment’.196  

Although Article 8 therefore does not impose a general obligation on states to provide 
for social and economic rights, case law of the Court nevertheless shows that, under 
certain circumstances, social and economic interests may fall under the scope of Article 
8.197 This case law will be discussed below, whereby a distinction will be made between 
case law on health care, housing and on (financial) social benefits. 

Health care
A relevant case in the area of health care is Sentges v. the Netherlands.198 The applicant 
in this case suffered from Duchenne Muscular Dystrophy, a disease characterized by 
progressive muscle degeneration, as a result of which he was unable to stand, walk or 
lift his arms, and his manual and digital functions were virtually absent. The applicant’s 
parents requested their health insurance fund to provide him with a robotic arm, which 
would give him more autonomy and would enable him to perform many acts unassisted, 
such as drinking, making telephone calls and scratching himself. The request was 
rejected by the Dutch authorities. The applicant complained before the Court that this 

192 See for example ECtHR 18 January 2001, appl. no. 27238/95 (Chapman v. the United Kingdom), para. 
99; ECtHR 7 February 2006 (decision), appl. no. 485/05 (Codona v. the United Kingdom); ECtHR 31 
May 2007 (decision), appl. no. 26828/06 (Makuc and others v. Slovenia), para. 171. 

193 ECtHR 4 January 2005 (decision), appl. no. 14462/03 (Pentiacova and others v. Moldova); ECtHR 31 
May 2007 (decision), appl. no. 26828/06 (Makuc and others v. Slovenia), para. 177.  

194 ECtHR 20 March 2007, appl. no. 5410/03 (Tysiąc v. Poland), para. 107. 
195 ECtHR 18 January 2001, appl. no. 27238/95 (Chapman v. the United Kingdom), para. 99; ECtHR 31 

May 2007 (decision), appl. no. 26828/06 (Makuc and others v. Slovenia), para. 171. 
196 ECtHR 4 January 2005 (decision), appl. no. 14462/03 (Pentiacova and others v. Moldova). 
197 An important case in this regard is the case of Müslim v. Turkey (ECtHR 26 April 2005, appl. no. 

53566/99), which concerns a complaint about financial aid to be provided to asylum seekers. This case 
concerned Article 8 as well as Article 3, and has therefore already been discussed above (see section 
12.2). This discussion showed that this judgment is rather atypical, as it does not mention important 
general aspects of the Court’s case law in these areas, for example the margin of appreciation doctrine 
and the issue of negative and positive obligations. Furthermore, the reasoning of the Court does not 
fit very well in the case law on Article 8, as the Court does not seem to balance different interests or 
to test the proportionality of the state’s conduct. The observations of the Court in this case therefore 
seem not to be very relevant for the decision model under Article 8 with regard to social and economic 
circumstances, to be explored in this section. 

198 ECtHR 8 July 2003 (decision), appl. no. 27677/02.
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rejection violated the positive obligation for the state under Article 8 to provide him 
with, or pay for, this medical device. He explicitly emphasized that no general positive 
obligation for the state was being advocated. A distinction could be made between the 
entitlements of persons who are to some extent limited in the exercise of their private 
life and those of persons, like the applicant, who are not at all able to exercise their right 
to a private life. The Court held that Article 8 may impose such positive obligations 
on a state where there is a direct and immediate link between the measures sought 
by an applicant and the latter’s private life. The Court also reiterated that Article 8 
cannot be considered applicable each time an individual’s everyday life is disrupted, 
but only in the exceptional cases where the state’s failure to adopt measures interferes 
with that individual’s right to personal development and his or her right to establish and 
maintain relations with other human beings and the outside world. It is thus incumbent 
on the individual concerned to demonstrate the existence of a special link between the 
situation complained of and the particular needs of his or her private life. The Court 
continued by stating that, ‘even assuming that in the present case such a special link 
indeed exists, regard must be had to the fair balance that has to be struck between the 
competing interests of the individual and of the community as a whole and to the wide 
margin of appreciation enjoyed by States in this respect in determining the steps to be 
taken to ensure compliance with the convention. This margin of appreciation is even 
wider when, as in the present case, the issues involve an assessment of the priorities 
in the context of the allocation of limited State resources’. Finally, the Court observed 
that the applicant had access to the standard of health care offered to all persons insured 
under the relevant legislation in the Netherlands. The Court therefore concluded: 

The Court by no means wishes to underestimate the difficulties encountered by the 
applicant and appreciates the very real improvement which a robotic arm would entail 
for his personal autonomy and his ability to establish and develop relationships with 
other human beings of his choice. Nevertheless the Court is of the opinion that in the 
circumstances of the present case it cannot be said that the respondent State exceeded 
the margin of appreciation afforded to it.

This case thus shows a number of important factors to be taken into account when 
examining whether the refusal of (funding of) medical care violates Article 8:
1. There should be a special, direct and immediate link between the provision of 

(funding of) medical care and the applicant’s private life;
2. A fair balance has to be struck between the competing interests of the individual 

and of the community as a whole, in the course of which the state has a very wide 
margin of appreciation;

3. When examining whether the state has exceeded this wide margin, it is relevant 
whether the applicant is entitled to the standard of health care offered to the general 
public.  
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In the Sentges case, the wide margin of appreciation left to the state seems to be 
decisive.199 This approach has been followed by the Court in the case of Pentiacova 
and others v. Moldova, which concerned  a complaint about insufficient state financing 
of haemodialysis.200 Although observing that ‘Article 8 is relevant to complaints about 
public funding to facilitate the mobility and quality of life of disabled applicants’, the 
Court held that, as the applicants had access to the standard of health care offered to the 
general public, it cannot be said that the respondent state failed to strike a fair balance 
between the competing interests of the applicants and the community as a whole.201 
There is no case law yet on whether the refusal of (funding of) health care that normally 
is offered to the general public violates Article 8 (taken alone, not in combination with 
Article 14).202 

199 Cf. ‘Health care: Refusal of public health insurance fund to provide robotic arm to severely disabled 
applicant. Case comment’, European Human Rights Law Review 2003, p. 672: ‘Thus, an applicant 
may establish the necessary link and show that he has an exceptional case, where a state’s failure to 
adopt measures interferes with that individual’s right to personal development and his or her right to 
establish and maintain relations with other human beings. But evidently this is easily outweighed by 
a state’s wide margin of appreciation in allocating public resources’.

200 ECtHR 4 January 2005 (decision), appl. no. 14462/03.  
201 In the case of Nitecki v. Poland, in which the applicant complained that the refusal to refund the full 

price of a life-saving drug violated Articles 2 and 8, the Court, after considering (and rejecting) the 
complaint under Article 2, considered that no separate issue arose under Article 8 ECHR (ECtHR 21 
March 2002 (decision), appl. no. 65653/01, discussed above in section 12.3).

202 The only relevant case in this regard seems to be the case of Van Kück v. Germany (ECtHR 12 June 
2003, appl. no. 35968/97). This case concerned the German courts’ application of the existing criteria 
on reimbursement of medical treatment to the applicant’s claim for reimbursement of the cost of gen-
der reassignment surgery. However, the Court emphasized that ‘what matters is not the entitlement 
to reimbursement as such, but the impact of the court decisions on the applicant’s right to respect for 
her sexual self-determination as one of the aspects of her right to respect for her private life’ (para. 
78). The Court observed that in the civil proceedings against the private health insurance company, 
the German courts had referred the applicant to the possibility of psychotherapy as a less radical 
means of treating her condition; had questioned the necessity of gender reassignment for medical 
reasons without obtaining supplementary information on this point; had reproached the applicant with 
having deliberately caused her transsexuality; and had analysed her past prior to the taking of female 
hormones and found that she had only shown male behaviour and was thus genuinely male orientated 
(paras. 79-81). In addition, the Court noted that the burden placed on a person to prove the medical 
necessity of treatment, including irreversible surgery, in one of the most intimate areas of private life, 
appears disproportionate (para. 82). In the light of these various factors, the Court reached the conclu-
sion that no fair balance was struck between the interests of the private health insurance company 
(NB: not of the community as whole), on the one side, and the interests of the individual, on the other. 
The Court therefore concluded that the German authorities overstepped the margin of appreciation 
afforded to them under paragraph 2 of Article 8 (para. 85). It is remarkable that the Court refers to 
paragraph 2 of Article 8, as the applicant submitted that the German courts had failed to discharge the 
state’s positive obligations (para. 75). However, in view of the allegations made by the German courts, 
this is understandable. This judgment should be seen in the light of the particular circumstances of 
the case, involving gender reassignment and remarkable allegations made by German courts, and can 
therefore not be seen as a precedent for a broader approach to linking access to social security benefits 
to Article 8 (Cf. Cousins 2008, p. 54). 
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Housing
Another area of relevant case law concerns the area of housing. In this area, a distinction 
should be made between complaints about evictions from homes, which are analysed by 
the Court within the context of negative obligations, and complaints about the failure of 
the state to provide adequate accommodation, which are discussed by the Court within 
the context of positive obligations. As has been discussed above, an examination of 
a complaint in terms of positive obligations seems to be more favourable to the state 
than an examination of a complaint in terms of a negative obligation, as a result of 
which observations made by the Court in the context of negative obligations cannot 
automatically be applied to complaints that are generally examined by the Court in 
terms of positive obligations. This section will therefore not discuss observations by the 
Court made in cases concerning evictions from homes.203 

The Court has held that Article 8 does not guarantee a right to be provided with a home. 
However,  it observed in the case of Marzari v. Italy that ‘a refusal of the authorities 
to provide assistance in this respect to an individual suffering from a severe disease 
might in certain circumstances raise an issue under Article 8 of the Convention because 
of the impact of such refusal on the private life of the individual’.204 The applicant 
in this case suffered from a rare and serious illness called metabolic myopathy, as a 
result of which he was recognized as 100% disabled. One of his complaints was that 
the authorities failed to provide him with accommodation adequate to his illness. The 
Court considered that in order for the state to be under such a positive obligation, there 
should be ‘a direct and immediate link between the measures sought by an applicant 
and the latter’s private life’. This requirement had been satisfied, as the Court went on 
to consider whether the authorities had fulfilled their positive obligation in this case. 
The Court observed in this respect that, in order to find a solution to the applicant’s 
housing problem, the authorities have set up a specific Commission for the study of 
metabolic diseases, have requested this Commission to find an adequate apartment for 
the applicant, have allocated it to the applicant and are willing to carry out the further 
work indicated by the Commission for the study of metabolic diseases. The Court 
recognized that the applicant refused to accept this apartment on the ground that it was 
not suitable, but held that ‘no positive obligation for the local authorities can be inferred 
from Article 8 to provide the applicant with a specific apartment’. The local authorities 
can therefore be considered to have discharged their positive obligations in respect of 
the applicant’s right to respect for his private life, according to the Court. 

203 These cases will be discussed in section 12.5. See for another approach: O’Cinneide 2008, pp. 591-
592 and Palmer 2007, pp. 76-79, who do not make this distinction and discuss case law concerning 
evictions with regard to the question to what extent the state has positive obligations to provide ac-
commodation. 

204 ECtHR 4 May 1999 (decision), appl. no. 36448/97. 
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The positive obligation for the state to provide adequate accommodation is, with 
reference to the Marzari case, confirmed by the Court in the case of O’Rourke v. 
the United Kingdom.205 However, the Court also stated in this case that this positive 
obligation must be limited. The Court observed that in this case, ‘to the extent that there 
was any positive obligation to accommodate the applicant when he first contacted CLBC 
[Camden London Borough Council, where the applicant applied for accommodation 
after release from prison, CHS] in early 1991, this was discharged by the provision of 
temporary hotel accommodation to the applicant pending the statutory inquiries into 
whether or not he was homeless, and thus entitled to permanent accommodation’. The 
Court further noted that: 

To the extent that there was any positive obligation to re-accommodate the applicant 
following his eviction [from the hotel room, CHS], particularly in the light of the 
applicant’s consequent health problems (see the above-mentioned Marzari case), the 
Court considers that this was discharged by CLBC’s advice that the applicant should 
attend a night shelter pending a decision on permanent housing, and by its continued 
efforts to find suitable temporary or permanent accommodation up until the applicant’s 
acceptance of temporary accommodation in June 1992. The Court notes in this regard 
the substantial role played by the applicant in obstructing his placement in suitable 
accommodation before that date. 

The limited scope of the positive obligation to house the homeless has been recalled by 
the Court in the case of Codona v. the United Kingdom.206 In addition, the Court stated 
in this case that the obligation must be even more limited as regards an obligation to 
house a homeless person in a specific class of accommodation chosen by that person. 
This case concerned a complaint by a gypsy concerning the failure of the authorities to 
provide her with accommodation that she considered suitable, considering her ‘cultural 
aversion’ to living in bricks and mortar accommodation. The Court did not rule out 
that, in principle, Article 8 could impose a positive obligation on the authorities to 
provide accommodation for a homeless gypsy which is such that it facilitates their 
‘gypsy way of life’. However, it considered that this obligation could only arise where 
the authorities had such accommodation at their disposal and were making a choice 
between offering such accommodation or accommodation which was not suitable for 
the cultural needs of a gypsy.

In brief, the Court has accepted a positive obligation for the state under Article 8 to 
accommodate homeless people, but the scope of this obligation is very limited. In 
addition, this positive obligation generally does not go so far as to require from the 
authorities to house a homeless person in a specific class of accommodation chosen by 

205 ECtHR 26 June 2001 (decision), appl. no. 39022/97. 
206 ECtHR 7 February 2006 (decision), appl. no. 485/05. 
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that person. In order for the state to be under such a positive obligation, there should 
be ‘a direct and immediate link between the measures sought by an applicant and the 
latter’s private life’. Case law shows that this might for example be the case with regard 
to ill or disabled persons. By showing continued efforts to find suitable accommodation 
and/or referring the person concerned to night shelter, the authorities can discharge their 
positive obligation. The Court has so far not found a violation of this type of obligation.  

Social benefits
Although the Court regularly holds that Article 8 does not guarantee, as such, any right 
to a pension,207 parental leave allowance,208 or public assistance,209 it has also held that 
by granting parental leave allowance or child benefits, states are able to demonstrate 
their respect for family life within the meaning of Article 8, as a result of which these 
benefits come within the scope of that provision.210 This means that states have to 
provide benefits in a non-discriminatory manner within the meaning of Article 14.211 
However, this also leaves open the possibility that, under certain circumstances, the 
refusal of benefits violates Article 8 taken alone. Indeed, the Court held in the case of 
Domenech Pardo v. Spain:

La Cour rappelle en premier lieu que la Convention ne garantit pas, en tant que tel, le 
droit à pension (…). Toutefois, il n’est pas exclu que, dans certaines circonstances, le 
refus d’octroyer une prestation sociale, telle qu’une prestation d’orphelin, puisse poser 
problème sous l’angle de l’article 8 de la Convention lorsque, par exemple, un tel refus 
aurait pour effet de rendre impossible le développement normal de la vie familiale et 
privée du mineur.212

Hence, Article 8 may be violated if the refusal of benefits makes the normal development 
of family or private life impossible. In the Domenech Pardo case, it had not been 
shown that the failure to backdate the orphan’s pension to the date of the parent’s death 
seriously affected the private and family life of the child. 

The manner in which the state chooses to provide social benefits will generally not 
violate Article 8. For example, the Court did not find a violation of Article 8 where the 
state decided to grant public assistance in the form of day home places for children 

207 ECtHR 3 May 2001 (decision), appl. no. 55996/00 (Domenech Pardo v. Spain); ECtHR 10 May 2001 
(decision), appl. no. 56501/00 (Mata Estevez v. Spain). 

208 ECtHR 27 March 1998, appl. no. 20458/92 (Petrovic v. Austria), para. 26. 
209 European Commission on Human Rights 4 March 1986 (decision), appl. no. 11776/85 (Andersson v. 

Sweden). 
210 ECtHR 27 March 1998, appl. no. 20458/92 (Petrovic v. Austria), para. 29; ECtHR 25 October 2005, 

appl. no. 58453/00 (Niedzwiecki v. Germany), para. 31.  
211 See further section 7.3.2.3. 
212 ECtHR 3 May 2001 (decision), appl. no. 55996/00. 
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instead of financial assistance213 or where the state decided that the costs of caring for 
disabled children should be borne by reliance on national solidarity, instead of leaving 
to the courts the task of ruling on actions under the ordinary law of liability.214  

This means that there might be a positive obligation on the state to provide benefits if the 
refusal of benefits makes the normal development of family or private life impossible. 
However, the scope of this obligation is not (yet) fully developed in the Court’s case 
law.

12.4.4 Asylum seekers and Article 8

The case law on Article 8 discussed above does not involve cases on the socio-economic 
rights of asylum seekers. The question whether the status of asylum seeker is relevant 
for the scope of the positive obligation to provide benefits under Article 8 can therefore 
not be answered on the basis of this case law. However, as benefits are usually refused to 
asylum seekers for reasons of immigration control (i.e. to prevent abuse of the asylum 
system by deterring potential asylum seekers or to carry out a consistent immigration 
policy215), the immigration status of asylum seekers may be of relevance.

With regard to family reunification cases under Article 8, the Court has paid particular 
attention to the (immigration) status of asylum seekers. These cases concern asylum 
seekers who have married a national or a lawfully staying alien during or after their 
asylum procedure and who are not allowed to remain in that state. They complain 
before the Court that the refusal by the authorities to allow them to reside in the host 
state violates their right to respect for their family life within the meaning of Article 
8. The Court generally observes that such cases not only concern family life, but 
immigration as well and it has held that effective immigration control is a legitimate 
public aim.216 In such cases, ‘the extent of a State’s obligations to admit to its territory 
relatives of persons residing there will vary according to the particular circumstances 
of the persons involved and the general interest’. Factors to be taken into account in 
this context include whether ‘there are factors of immigration control (e.g. a history of 
breaches of immigration law) or considerations of public order weighing in favour of 
exclusion’.217 Another important consideration will be ‘whether family life was created 
at a time when the persons involved were aware that the immigration status of one of 

213 European Commission on Human Rights 4 March 1986 (decision), appl. no. 11776/85 (Andersson v. 
Sweden). 

214 ECtHR 6 October 2005, appl. no. 11810/03 (Maurice v. France), para. 123; ECtHR 6 October 2005, 
appl. no. 1513/03 (Draon v. France), para. 114. 

215 See Part I.
216 ECtHR 8 April 2008, appl. no. 21878/06 (Nnyanzi v. the United Kingdom), para. 76. 
217 See for example ECtHR 11 April 2006 (decision), appl. no. 61292/00 (Useinov v. the Netherlands); 

ECtHR 24 June 2008 (decision), appl. no. 25087/06 (M. v. the United Kingdom); ECtHR 14 April 
2009 (decision), appl. no. 38165/07 (Narenji Haghighi v. the Netherlands.
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them was such that the persistence of that family life within the host state would from 
the outset be precarious’. If that is the case ‘it is likely only to be in the most exceptional 
circumstances that the removal of the non-national family member will constitute a 
violation of Article 8’.218 With regard to the immigration status of asylum seekers, 
the Court generally observes that although their presence in the country is usually 
tolerated pending the outcome of their asylum procedures, ‘this cannot be equated 
with lawful stay where the authorities explicitly grant an alien permission to settle in 
their country’.219 These cases should therefore be distinguished from cases concerning 
‘settled migrants, i.e. persons who have already been granted a right of residence in 
a host country’, which are analysed by the Court in terms of a negative obligation on 
the state to refrain from interfering with the right to respect for family or private life. 
Instead, these cases are analysed by the Court in terms of a positive obligation on the 
state to allow an asylum seeker to reside in the country.220 

Hence, effective immigration control is a legitimate state interest which has to be taken 
into account as regards complaints about Article 8. In addition, the Court attaches 
importance to the precarious immigration status of asylum seekers. That asylum 
seekers are usually allowed to remain on the territory pending their asylum procedure, 
which can take many years, does not mean that they have the same claim to respect for 
their family or private life established during that stay as aliens who explicitly have 
been granted the right to reside in the country. The interests of the state in controlling 
immigration are therefore usually outweighed by the individual interests of the asylum 
seeker.221 

These cases, however, concern complaints about the refusal to allow an (ex-) asylum 
seeker to reside on the territory. The question is whether the precarious immigration 
status of asylum seekers and the interests of the state in controlling immigration weigh 
just as heavily in other contexts where the state relies on interests of immigration policy. 

218 See for example ECtHR 11 April 2006 (decision), appl. no. 61292/00 (Useinov v. the Netherlands); 
ECtHR 24 June 2008 (decision), appl. no. 25087/06 (M. v. the United Kingdom); ECtHR 14 April 
2009 (decision), appl. no. 38165/07 (Narenji Haghighi v. the Netherlands); ECtHR 28 June 2011, 
appl. no. 55597/09 (Nunez v. Norway), para. 70.  

219 See for example ECtHR 11 April 2006 (decision), appl. no. 61292/00 (Useinov v. the Netherlands); 
ECtHR 14 April 2009 (decision), appl. no. 38165/07 (Narenji Haghighi v. the Netherlands. 

220 See for example ECtHR 11 April 2006 (decision), appl. no. 61292/00 (Useinov v. the Netherlands); 
ECtHR 14 April 2009 (decision), appl. no. 38165/07 (Narenji Haghighi v. the Netherlands). The only 
exception to this approach seems to be the case of Darren Omoregie and others v. Norway (ECtHR 31 
July 2008, appl. no. 265/07), where the Court analysed the expulsion of an asylum seeker in terms of 
a negative obligation. 

221 An example of an exception to this general rule can be found in the case of Nunez v. Norway. Relevant 
facts in this case were that the applicant’s children were born in Norway, had lived all their lives in 
Norway and would remain in the country in order to live with their father, a settled immigrant. The 
Court ruled that despite the fact that the mother had re-entered Norway illegally and could not rea-
sonably had entertained any expectation of being able to remain in the country, her expulsion would 
violate Article 8 in view of the children’s best interest (ECtHR 28 June 2011, appl. no. 55597/09).  
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The case of  Mubilanzila Mayeka and Kaniki Mitunga v. Belgium presents an example 
of a complaint under Article 8 by an alien without the right to stay in another context: the 
context of detention. This case, which contained a complaint under Article 3 as well222, 
concerned the detention of an unaccompanied five-year-old girl who did not dispose 
of the necessary documentation to enter Belgium. The Court held that this detention 
amounted to an interference with the applicant’s family life, as she was separated from 
her mother, who had been granted refugee status in Canada, as a result of the detention. 
This detention was in accordance with the law and pursued a legitimate aim, according 
to the Court. As the applicant was detained under the authorities' powers to control the 
entry and residence of aliens on the territory of the Belgian state, ‘the decision to detain 
could have been in the interests of national security or the economic well-being of the 
country or, just as equally, for the prevention of disorder or crime’.223 With regard to the 
question whether the detention was necessary in a democratic society, the Court held:   

The Convention does not guarantee, as such, any right for an alien to enter or stay 
on the territory of the State of which he or she is not a national (…). Furthermore, 
the Contracting States are under a duty to maintain public order, in particular by 
exercising their right, as a matter of well-established international law, to control the 
entry and residence of aliens. In this connection, detention in centres used for aliens 
awaiting deportation will be acceptable only where it is intended to enable the States to 
combat illegal immigration while at the same time complying with their international 
obligations, including those arising under the Convention for the Rights of the Child 
signed in New York in 1989 (and by Belgium in 1991).
Furthermore, the States’ interest in foiling attempts to circumvent immigration rules 
must not deprive aliens of the protection afforded by these conventions or deprive 
foreign minors, especially if unaccompanied, of the protection their status warrants. The 
protection of fundamental rights and the constraints imposed by a State’s immigration 
policy must therefore be reconciled.224

Hence, this seems to imply that although the interests of the state in controlling 
immigration and combating illegal immigration are of importance in this context, they 
do not as a general rule outweigh the individual interests of aliens. The conclusion 
could therefore be drawn that the Court seems to make a distinction between cases 
concerning permission to enter or stay on the territory of the state, on the one hand, and 
cases concerning the rights of aliens in other contexts, on the other hand. With regard 
to the former, the Court distinguishes between ‘insiders’ and ‘outsiders’ and classifies 
asylum seekers as ‘outsiders’, as a result of which the interests of the state in controlling 
immigration usually prevail over the interests of the asylum seeker. With regard to the 

222 See section 12.2 above. 
223 Para. 79. 
224 Para. 81. 
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latter, the interests of the state in controlling immigration are important and should be 
taken into account, but do not necessarily outweigh the individual interests of aliens.

However, it is also possible to argue that the Court does not distinguish between the 
context of granting permission to enter or stay in the territory and other contexts 
concerning rights of aliens. In the case of Müslim v. Turkey, an asylum seeker complained 
under Articles 3 and 8 about his poor living conditions.225 The government argued that 
the residence of the applicant was only temporarily authorized and for the sole purpose 
of facilitating his resettlement in a third country with the assistance of the UNHCR. The 
Court reiterated with regard to this complaint that the Convention does not guarantee 
the right to enter or stay on the territory of the state for a person who is not a national 
of that state.226 Hence, although the complaint did not concern access to or expulsion 
from the territory, the case was nevertheless placed by the Court in this context. This 
would mean that the ‘outsiderness’ of the asylum seeker prevails over the context of 
the case for the purpose of Article 8.227 Still, the difference between the two cases can 
also be explained by the fact that the case of Mubilanzila Mayeka and Kaniki Mitunga 
v. Belgium concerned a very young and unaccompanied child, whereas the Müslim case 
concerned a male adult. 

The limited amount of case law in this area does not make it possible to draw general 
conclusions about the impact of the precarious immigration status of asylum seekers 
and the importance of the interests of the state in controlling immigration in cases 
concerning the provision of benefits to asylum seekers. However, this case law 
does show that controlling immigration is accepted by the Court as a legitimate aim 
for restricting the rights of aliens under Article 8. This means that the state has an 
additional aim in restricting its positive obligation to provide benefits with regard to 
asylum seekers as compared to nationals. The question whether the interests of the state 
in controlling immigration as a general rule prevail over the interests of the asylum 
seeker in the context of providing benefits cannot be answered on the basis of this case 
law. However, it seems that these state interests are generally given a lot of weight by 
the Court.
 

225 ECtHR 26 April 2005, appl. no. 53566/99. See also section 12.2. 
226 Para. 85. 
227 Another argument for this position would be that the in the Mubilanzila Mayeka and Kaniki Mitunga 

case, the vulnerable status of the applicant as a very young and unaccompanied alien took precedence 
over her status as an illegal alien. The Court observed in this regard that there was no risk of the ap-
plicant’s seeking to evade the supervision of the Belgian authorities, as a result of which her detention 
in a closed centre for adults was unnecessary (para. 83). This would mean that this case, concerning 
a five-year-old unaccompanied minor, forms an exception to the general rule that the interests of the 
state in controlling immigration prevail in (all) cases concerning ‘outsiders’. In other words: it is not 
the context of detention that is decisive in this case, but the extreme vulnerability of the alien con-
cerned.  
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12.4.5 Analysis and concluding remarks

The case law discussed in this section shows that complaints under Article 8 about the 
refusal of the state to provide benefits or the absence of state benefits are analysed by the 
Court in terms of positive obligations, which is a more favourable process for the state 
than the negative counterpart. In addition, the general rule laid down by the Court is that 
Article 8 does not guarantee social and economic rights, such as the right to financial 
assistance, the right to a home or the right to free medical care. However, there seems to 
be a (very cautious) development toward accepting that Article 8 imposes, under certain 
circumstances, positive obligations on the state to provide health care, housing or social 
benefits. The scope of these obligations is, however, very limited. In order for such an 
obligation to arise, there should be a ‘direct and immediate link’ between the measures 
requested of the state and the individual’s private life or it should be established that the 
refusal of benefits makes the normal development of family or private life impossible. 
Since such positive obligations involve an assessment of priorities in the context of the 
allocation of limited state resources, the state enjoys a wide margin of appreciation in 
striking a fair balance between the interests of the individual and of the community as a 
whole. This margin is even wider with regard to complaints about the refusal to provide 
a specific kind or form of health care, accommodation or social benefits.

With regard to the refusal to provide benefits to asylum seekers, there is an additional 
factor limiting the scope of the positive obligation under Article 8. As benefits are often 
refused to asylum seekers with reference to the state’s immigration policy, the legitimate 
aim of conducting effective immigration control should be taken into account. The 
Court does not regard asylum seekers as complete ‘insiders’ yet with regard to Article 
8, which might mean that the interests of the state in controlling immigration generally 
prevail over the individual interests of the asylum seeker. Even if the interests of the 
state do not as a rule outweigh the interests of the asylum seeker, it seems that they are 
given a lot of weight by the Court. This would mean that the already limited scope of 
positive obligations under Article 8 is even more limited with regard to the provision 
of benefits to asylum seekers. While in the context of Article 3 the Court has ruled that 
asylum seekers are a vulnerable group, which is an important factor for establishing 
state responsibility for preventing ill treatment, the same approach has not (yet) been 
adopted by the Court as regards Article 8. 

All in all, the conclusion should be that Article 8 does not provide much protection 
with regard to the social and economic rights of asylum seekers. Although the threshold 
under Article 8 seems to be lower than under Article 3, the wide margin of appreciation 
accorded to states means a substantial burden for accepting that a certain state practise 
violates Article 8. Although it is possible that the refusal of benefits has such severe 
consequences for the private or family life that it cannot be considered proportional 
to the state interests, it is not very conceivable that this violation of the state’s positive 
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obligation under Article 8 will not at the same time violate the state’s positive obligation 
under Article 3. In brief, Article 8 does not have much added value alongside Article 3 
with regard to the social and economic rights of asylum seekers. 

12.5 Case law about ending entitlement to social security benefits 
and accommodation 

12.5.1 Introduction

The previous sections have examined whether the ECHR contains obligations for the 
state to provide for social security benefits, whether in case or in the form of housing, 
food and medical care in kind. This section will examine whether, if the state has decided 
to provide certain benefits to asylum seekers, the ECHR provides any safeguards 
against the ending or reduction of (the provision of) such benefits. To that end, case law 
on Article 8 (as regards the eviction from housing) and on Article 1 of the first protocol 
(as regards the withdrawal or reduction of other benefits) will be discussed. Again, this 
section will provide a general overview and analysis of relevant case law, whereas the 
specific consequences for the situation of asylum seekers will be discussed in section 
12.7 below. 

12.5.2 Article 8

‘Home’ is one of the interests protected by Article 8. The concept has been interpreted 
broadly by the Court.228 Whether or not a particular place constitutes a ‘home’ within 
the meaning of Article 8 depends on the factual circumstances, namely the existence 
of sufficient and continued links with the specific place. It is not restricted to homes 
that have initially been established legally, nor is ownership necessary to establish a 
‘home’ within the meaning of Article 8.229 Thus, in the words of the Court: ‘whether a 
property is to be classified as a “home” is a question of fact and does not depend on the 
lawfulness of the occupation under domestic law’.230

As has been mentioned in section 12.4, complaints about evictions from homes are 
analysed by the Court within the context of negative obligations. This means that they 
have to meet the conditions laid down in paragraph 2 of Article 8, i.e. they have to be 
in accordance with the law, they have to pursue a legitimate aim and they have to be 
necessary in a democratic society.  

228 Harris et al. 2009, p. 396.
229 Harris et al. 2009, p. 376 and 380. See also ECtHR 2 December 2010, appl. no. 30856/03 (Kryvitska 

and Kryvitskyy v. Ukraine), para. 40. 
230 ECtHR 21 June 2011, appl. No. 48833/07 (Orlić v. Croatia), para. 54. 
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An example of such a case is the case of Chapman v. the United Kingdom.231 This case 
concerned a complaint by a gypsy woman against the refusal of planning permission to 
station caravans on her land and against various enforcement measures implemented in 
respect of her occupation of her land. When examining whether the interference with 
her right to respect for her home caused by the decisions of the planning authorities 
was ‘necessary in a democratic society’, the Court held that in this regard a margin 
of appreciation must, inevitably, be left to the national authorities, the scope of which 
will vary ‘according to the nature of the Convention right in issue, its importance for 
the individual and the nature of the activities restricted, as well as the nature of the aim 
pursued by the restrictions’. In the context of planning decisions, the national authorities 
in principle enjoy a wide margin of appreciation. In this regard, the procedural safeguards 
available to the individual will be especially material in determining whether the state 
has remained within its margin of appreciation.232  In addition, this judgment shows that 
two further circumstances are relevant in this regard. First of all, it is relevant whether 
the home was established lawfully or not. ‘If the home was lawfully established, this 
factor would self-evidently be something which would weigh against the legitimacy 
of requiring the individual to move. Conversely, if the establishment of the home in 
a particular place was unlawful, the position of the individual objecting to an order to 
move is less strong’.233 A second relevant factor is whether alternative accommodation 
is available, as the Court held that ‘if no alternative accommodation is available the 
interference is more serious than where such accommodation is available’ and ‘[t]he 
more suitable the alternative accommodation is, the less serious is the interference 
constituted by moving the applicant from his or her existing accommodation’.234 

A similar case concerning the eviction of a gypsy family from a caravan site is the case 
of Connors v. the United Kingdom.235 This case differs, however, from the Chapman 
case with regard to the scope of the margin of appreciation. As a ‘general principle’, 
the Court adds in this case that the margin ‘will tend to be narrower where the right 
at stake is crucial to the individual’s effective enjoyment of intimate or key rights’. In 
addition, although there is authority that in spheres involving the application of social or 
economic policies, such as the planning or housing context, the margin of appreciation 
is wide, the Court stated that ‘this was in the context of Article 1 of Protocol No. 1, not 
Article 8 which concerns rights of central importance to the individual’s identity, self-
determination, physical and moral integrity, maintenance of relationships with others 
and a settled and secure place in the community’. According to the Court, ‘[w]here 

231 ECtHR 18 January 2001, appl. no. 27238/95. Similar cases decided on the same date and containing 
the same observations of the Court are Beard v. the United Kingdom, appl. no. 24882/94; Coster v. the 
United Kingdom, appl.  no. 24876/94; Jane Smith v. the United Kingdom, appl. no. 25154/94; and Lee 
v. the United Kingdom, appl. no. 25289/94. 

232 Paras. 91-92. 
233 Para. 102.
234 Para. 103. 
235 ECtHR 27 May 2004, appl. no. 66746/01. 
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general social and economic policy considerations have arisen in the context of Article 
8 itself, the scope of the margin of appreciation depends on the context of the case, with 
particular significance attaching to the extent of the intrusion into the personal sphere 
of the applicant’.236 In the application of these general principles to the present case, the 
Court held that the interference in the present case was very serious, as the applicant 
and his family were evicted from the site where they had lived, with a short absence, for 
some fourteen to fifteen years, with consequent difficulties in finding a lawful alternative 
location for their caravans, in coping with health problems and young children and in 
ensuring continuation in the children’s education. This serious interference required, 
in the Court’s opinion, ‘particularly weighty reasons of public interest by way of 
justification and the margin of appreciation to be afforded to the national authorities 
must be regarded as correspondingly narrowed’. The Court distinguished the Connors 
case from the Chapman case by observing that in the latter case, it was undisputed 
that the applicant had breached planning law in taking up occupation of land, while in 
the present case, the applicant was lawfully on the site and claims that the procedural 
guarantees available to other mobile home sites should equally apply to the occupation 
of that site by himself and his family’.237 

The Court confirmed the general principles as regards the margin of appreciation as 
set out in the Connors case in the case of McCann v. the United Kingdom238, which 
concerned an eviction of a tenant from a house owned by the City Council. The Court 
held that the reasoning in the Connors case was not to be confined only to cases 
involving the eviction of gypsies or cases where the applicant sought to challenge the 
law itself rather than its application in his particular case. As the loss of one’s home 
‘is a most extreme form of interference with the right to respect for the home’, any 
person at risk of an interference of this magnitude should in principle be able to have 
the proportionality of the measure determined by an independent tribunal in the light 
of the relevant principles under Article 8 ECHR, notwithstanding that, under domestic 
law, his right of occupation has come to an end.239 The Court concluded that the lack of 
adequate procedural safeguards constituted a violation of Article 8.240

The importance of procedural safeguards even where the lawful right to occupation 
of the premises has come to an end has been emphasized by the Court in a number of 
cases.241 The Court held that in such cases ‘an individual should in principle be able 
to have the proportionality of the measure determined by an independent tribunal in 

236 Para. 82. 
237 Paras. 85-86. 
238 ECtHR 13 May 2008, appl. no. 19009/04, para. 49.
239 Para. 50.
240 Para. 55. 
241 See ECtHR 2 December 2010, 30856/03 (Kryvitska and Kryvitskyy v. Ukraine), para. 44 with further 

references.
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the light of the relevant principles of Article 8 of the Convention’.242 Hence, in the 
case of Orlić v. Croatia, the Court held that the national courts did not provide the 
applicant with adequate procedural safeguards by confining themselves to finding that 
the occupation by the applicant was without legal basis, and not making any further 
analysis as to the proportionality of the eviction.243 In one case, the case of Tuleshov and 
Others v. Russia, the Court itself actually considered the eviction disproportionate to 
the legitimate aim pursued, by reason of the huge delay in offering alternative housing 
to the applicants.244

In short, case law of the Court shows that the most important safeguard provided 
by Article 8 in the case of an eviction that is provided for under domestic law is a 
procedural one: an individual should have the opportunity to have the proportionality of 
the eviction examined by an independent tribunal. When examining this proportionality, 
the national authorities have a wide margin of appreciation, but the availability of 
alternative accommodation should be an important factor.

12.5.3 Article 1 of the first protocol  

Article 1 of the first protocol to the ECHR reads:

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law.
The preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance 
with the general interest or to secure the payment of taxes or other contributions or 
penalties.

The Court has generally held that this article provides three different, but not entirely 
distinct rules. The first rule is that everyone is entitled to peaceful enjoyment of his 
or her possessions. The second rule covers deprivation of possessions and makes it 
subject to certain conditions. The third rule entitles contracting states to control the use 
of property where it is in the general interest.245 This section will examine under which 
conditions the state is entitled to deprive individuals of social benefits. 

The term ‘possessions’ is an autonomous concept and has been given a broad meaning 
by the Court.246 As has been discussed in Chapter 7, according to the Court’s case law 

242 Idem, para. 44.
243 ECtHR 21 June 2011, appl. no. 48833/07. 
244 ECtHR 24 May 2007, appl. no. 32718/02, para. 53. 
245 Van Dijk et al. 2006, p. 864; Harris et al. 2009, p. 666; Jacobs, White and Ovey 2010, p. 478. 
246 Van Dijk et al. 2006, p. 865; Jacobs, White and Ovey 2010, p. 481.
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an assertable right under domestic law to a welfare benefit should be regarded as a 
possession within the meaning of Article 1 of the first protocol. The Court has held in 
this regard that Article 1 of the first protocol does not create a right to acquire property. 
Hence, ‘[i]t places no restriction on the Contracting State’s freedom to decide whether 
or not to have in place any form of social security scheme, or to choose the type or 
amount of benefits to provide under any such scheme (…). If, however, a Contracting 
State has in force legislation providing for the payment as of right of a welfare benefit—
whether conditional or not on the prior payment of contributions—that legislation must 
be regarded as generating a proprietary interest falling within the ambit of Article 1 of 
Protocol No. 1 for persons satisfying its requirements (…)’.247 

In order to establish a pecuniary right falling under the scope of Article 1 of the first 
protocol, it is therefore necessary that the person concerned satisfies the various statutory 
conditions established by law, provided that these conditions are not discriminatory 
within the meaning of Article 14 ECHR.248 This means that if the person concerned 
does not satisfy, or ceases to satisfy, the legal conditions laid down in domestic law 
for the grant of social or welfare benefits, there is no interference with the rights under 
Article 1 of protocol no. 1.249 Article 1 of the first protocol to the ECHR therefore does 
not provide protection against the ending of entitlement to welfare benefits based on the 
ceasing of fulfilment of the relevant conditions. 

However, if the relevant conditions have been changed, for example through an 
amendment to the relevant act or statute, or if the fulfilment of the applicable conditions 
has been reassessed, Article 1 of the protocol no. 1 is applicable.250 If in such cases the 
amount of a benefit is reduced or discontinued, this may constitute an interference with 

247 See for example ECtHR 6 July 2007 (decision), appl. nos. 65731/01 and 65900/01 (Stec and other v. 
the United Kingdom), para. 54; ECtHR 18 February 2009, appl. no. 55707/00 (Andrejeva v. Latvia), 
para. 77. 

248 In such cases, the relevant test is whether, but for the condition of entitlement about which the ap-
plicant complains, he or she would have had a right, enforceable under domestic law, to receive the 
benefit in question. See further Chapter 7 on the issue of discrimination on the field of social security 
benefits. 

249 Cf. ECtHR 28 April 2009, appl. no. 38886/05 (Rasmussen v. Poland), para. 71. See also Harris et al. 
2009, p. 661. In the case of Klein v. Austria, the Court seems to make an exception to this rule by 
holding Article 1 of protocol no. 1 applicable in a case where the person concerned was not entitled 
to pension benefits because he did not fulfil one relevant condition. The Court seems to attach much 
importance in this regard to the fact that affiliation to the pension scheme was compulsory as well 
as contributing to the scheme and to the fact that the relevant condition had in the meantime been 
abolished in an amendment to the relevant pension scheme (ECtHR 3 March 2011, appl. no. 57028/00 
(Klein v. Austria)). 

250 See for example ECtHR 6 January 2005 (decision), appl. no. 58641/00 (Hoogendijk v. the Nether-
lands); ECtHR 22 September 2005 (decision), appl. no. 75255/01 (Goudswaard-Van der Laans v. 
The Netherlands); ECtHR 10 January 2006 (decision), appl. no. 67070/01 (Sali v.Sweden); ECtHR 
15 September 2009, appl. no. 10373/05 (Moskal v.Poland); ECtHR 26 July 2011, appl. no. 30614/06 
(Iwaszkiewicz v. Poland). 
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possessions which requires justification.251 The Court generally examines such cases in 
the light of the general rule of the right to peaceful enjoyment of possessions (rule no. 
1). In order to be compatible with this rule, an interference with property rights must 
strike a fair balance between the demands of the general interest of the community and 
the requirements of the protection of the individual’s fundamental rights. Furthermore, 
the issue of whether a fair balance has been struck becomes relevant only once it has 
been established that the interference in question satisfied the requirement of lawfulness 
and pursues aims in the public interest.252 As regards the ‘public interest requirement’, 
the Court has ruled that the national authorities enjoy a wide margin of appreciation and 
the Court will respect the legislature’s judgment as to what is “in the public interest” 
unless that judgment is manifestly without reasonable foundation.253 As regards the 
requirement of a fair balance, the Court has ruled that a fair balance will not be struck 
if the person concerned bears an individual and excessive burden.254 In general, the 
threshold for establishing such an excessive burden is high, as a consequence of which 
the state is allowed a wide power to interfere with the right to peaceful enjoyment of 
possessions. Harris et al. note that the Court has deferred extensively to the decisions 
of national bodies.255 Accordingly, the Court does usually not find a violation of Article 
1 of the first protocol if social benefits are reduced as a result of amended legislation.256 
However, case law of the Court does indicate that this might be different if the benefit 
concerned has been entirely withdrawn and the person concerned is not eligible for 
other welfare benefits and therefore left without any provision at all from the social 
security system.257 In addition, if fulfilment of the statutory conditions is reassessed 
and a mistake is discovered which has been caused by the authorities themselves, 
without any fault of a third party, a stricter proportionality approach must be taken in 
determining whether the burden borne by the person concerned was excessive.258

251 ECtHR 28 April 2009, appl. no. 38886/05 (Rasmussen v. Poland), para. 71; ECtHR 26 July 2011, appl. 
no. 30614/06 (Iwaszkiewicz v. Poland).  

252 See for example ECtHR 6 January 2005 (decision), appl. no. 58641/00 (Hoogendijk v. the Nether-
lands); ECtHR 26 July 2011, appl. no. 30614/06 (Iwaszkiewicz v. Poland). 

253 ECtHR 15 September 2009, appl. no. 10373/05 (Moskal v.Poland), para. 61; ECtHR 8 December 
2009, appl. no. 18176/05 (Wieczorek v. Poland), para. 59; ECtHR 26 July 2011, appl. no. 30614/06 
(Iwaszkiewicz v. Poland), para, 43. 

254 ECtHR 26 July 2011, appl. no. 30614/06 (Iwaszkiewicz v. Poland), para, 44.
255 Harris et al. 2009, p. 695. 
256 Cf. Brems 2007, p. 155.
257 ECtHR 12 October 2004, appl. no. 60669/00 (Asmundsson v. Iceland) (However, in this case, the 

Court put a lot of weight as well to the fact that the vast majority of disability pensioners had contin-
ued to receive benefits at the same level as previously, whereas a small minority completely lost their 
entitlements); ECtHR 6 January 2005 (decision), appl. no. 58641/00 (Hoogendijk v. the Netherlands); 
ECtHR 26 July 2011, appl. no. 30614/06 (Iwaszkiewicz v. Poland), para, 59. 

258 ECtHR 15 September 2009, appl. no. 10373/05 (Moskal v.Poland). 
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12.5.4 Concluding remarks

This section has shown that Article 8 provides protection against eviction from a 
person’s home. The most important safeguard provided by this article is that it should 
be possible to have the proportionality of the eviction examined by an independent 
tribunal, even if the right of occupation has come to an end under domestic law. In 
making this proportionality assessment, the domestic authorities have a large margin 
of appreciation.

Article 1 of the first protocol to the ECHR does not provide protection against the ending 
of entitlement for welfare benefits if the person concerned does not satisfy, or ceases 
to satisfy, the legal conditions laid down in domestic law for the grant of the welfare 
benefits in question. However, it does provide protection if the relevant conditions are 
changed due to an amendment of the applicable rules or if the fulfilment of the relevant 
conditions is being reassessed. Due to the very wide margin of appreciation provided to 
the domestic authorities in this regard, however, a violation of Article 1 of protocol no. 
1 will generally only occur if the benefit is withdrawn entirely and the person concerned 
is not eligible for any other welfare benefit. 

12.6 Case law on access to the labour market

This section will examine whether contracting states act in violation of the ECHR 
if they deny asylum seekers access to their labour markets. In Chapter 3 it has been 
shown that under the EU Reception Conditions Directive, Member States are allowed 
to ban access to the labour market for one year. After that period, access to the labour 
market can be made subject to various conditions. The question is how such restrictive 
measures relate to the ECHR.  

In general, the Court has ruled that the convention does not guarantee, as such, the right 
to work.259 However, in the context of Article 8, the Court has ruled that the concept 
of ‘private life’ also compromises activities of a professional or business nature, since 
‘it is, after all, in the course of their working lives that the majority of people have 
a significant, if not the greatest, opportunity of developing relationships with the 
outside world’.260 In the case of Sidabras and Džiautas v. Lithuania, the Court held, 
with reference to the European Social Charter and different ILO conventions, that a 
far-reaching ban on taking up private sector employment did affect ‘private life’, as 
a result of which Article 14 was applicable in this case.261 With reference to this case, 

259 ECtHR 7 September 2000 (decision), appl. no. 33088/96 (Jazvinsky v. Slovak Republic). 
260 ECtHR 10 June 2010, appl. no. 302/02 (Jehovah’s Witnesses of Moscow v. Russia), para. 117. See also 

ECtHR 23 March 2006, appl. no. 77955/01 (Campagnano v. Italy), para. 53. 
261 ECtHR 27 July 2004, appl. nos. 55480/00 and 59330/00, para. 47. 
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the Court found a violation of Article 8 in the case of Campagnano v. Italy, where the 
entry of a person’s name in the bankruptcy register entailed the prohibition to take up 
certain kinds of employment. In finding a violation, the Court took into account that 
an entry in the bankruptcy register was automatic and not reviewed by courts, and that 
rehabilitation could only be obtained after five years.262 Hence, a prohibition to enter 
certain kind of professions can under certain circumstances violate Article 8.

This raises the question whether and how this general case law applies to the context of 
aliens and the general requirement to obtain a work permit in order to be entitled to take 
up employment in the host state. In the above-mentioned case of Müslim v. Turkey, the 
Court held in general that the convention does not contain the right to enter or stay in 
a country of which the person concerned is not a national or the right to work there.263 
In the case of Coorplan-Jenni GMBH and Hascic v. Austria, the Court recalled that the 
convention does not guarantee the right to work, but added to this observation:

Nevertheless, the Court does not exclude that the refusal of a corresponding permit to a 
foreigner legally residing in his host state and willing to work may affect the concerned 
foreigner’s possibility to pursue a professional activity to such a significant degree that 
there are consequential effects on the enjoyment of his right to respect for his “private 
life” within the meaning of Article 8 of the Convention (...).

Arguably therefore, even though the Court does not exclude the possibility that the 
denial of a work permit to a non-national violates Article 8, this possibility seems to 
be limited to aliens legally residing in the host state. This fits in well with the above-
mentioned distinction made by the Court in Article 8 cases between ‘settled immigrants’ 
and immigrants who invoke the protection of Article 8 pending a precarious or merely 
tolerated stay in the host state. 

12.7 Analysis 

12.7.1. Introduction

In this chapter it has been argued that Article 3 ECHR provides the most far-reaching 
protection as regards poor living conditions or inadequate health care. This conclusion 
applies especially to asylum seekers, since the Court has identified them as a vulnerable 
category of persons for whom the state bears a special responsibility under Article 3. In 
addition, Article 8 and Article 1 of the first protocol provide a few safeguards as regards 
the ending of entitlements to housing or social benefits. This section will discuss in more 

262 ECtHR 23 March 2006, appl. no. 77955/01. 
263 ECtHR 26 April 2005, appl. no. 53566/99, para. 85 (emphasis CHS). 
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detail the consequences of the main finings in the foregoing sections for the reception of 
asylum seekers in EU Member States. To that end, it is necessary to make a distinction 
between two situations. First, section 12.7.2 will discuss under which circumstances 
the complete denial of social security benefits to asylum seekers will violate Article 3. 
Secondly, section 12.7.3 will discuss the consequences of the case law discussed in this 
chapter for the situation in which the state does provide some kind of social benefits. 
More specifically, this subsection will discuss under which circumstances the poor 
quality of such benefits will violate Article 3 and which safeguards apply if entitlement 
to such benefits ends or is changed.

As regards access to the labour market, it has been argued in the previous section that 
the protection offered by Article 8 in this respect only applies to aliens who are legally 
residing in the host state. As asylum seekers are still awaiting a decision on their request 
for a residence permit, they do not fulfil this requirement.264 Consequently, this section 
will only pay attention to the issue of social security benefits for asylum seekers. 

12.7.2 State obligations to provide social benefits

In this chapter it has been argued that being subjected to poor living conditions can 
violate Article 3 if it can be established that the state can be held responsible for these 
living conditions and if these conditions reach the minimum level of severity under 
Article 3. In its judgment in the case of M.S.S. v. Belgium and Greece, the Court has 
ruled that both conditions were fulfilled as regards the poor living conditions of asylum 
seekers in Greece. From this and other case law of the Court, it appears that the state 
can be held responsible for poor living conditions of vulnerable persons, such as asylum 
seekers, if they are caused by a deliberate or intentional act of the state. An example 
of such an act is the situation in which the state does not comply with a (domestic) 
legal obligation to provide adequate living conditions. In addition, case law shows that 
poor living conditions reach the severity threshold of Article 3 if the person concerned 
is unable to cater for his most basic needs, which include, according to the Court, 
housing, food and sanitary conditions. Further, there should be little prospect of any 
improvement of the situation within a reasonable timeframe. 

Since the coming into force of the EU Reception Conditions Directive, all EU Member 
States are under a legal obligation to provide asylum seekers with ‘material reception 
conditions’, i.e. housing, food and clothing.265 This chapter shows that the adoption of 
this directive has as an important consequence that these states can be held responsible 
for providing adequate living conditions to asylum seekers, not only under EU law, 

264 See Chapter 5 for an extensive discussion of the rather vague nature of asylum seekers’ immigration 
status. 

265 See Chapter 3. 
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but also under the ECHR.266 If a state does not provide reception benefits to an asylum 
seeker while it is under an obligation to do so, and if the asylum seeker is as a result of 
that unable to cater for his most basic needs, Article 3 ECHR will be violated. Given 
the fact that many asylum seekers are new and unfamiliar to the host state, as a result of 
which they will often not have access to a support network of, for example, relatives, 
churches or NGOs, and most asylum seekers are not allowed to work, asylum seekers 
who do not receive any kind of state support will often be unable to cater for their most 
basic needs. In addition, the Court has held that if dire living conditions are linked to 
the status of being an asylum seeker, the condition that there should be little prospect 
of any improvement of the situation within a reasonable timeframe has been met. This 
means that Article 3 contains an important obligation for EU Member States as regards 
the reception of asylum seekers.

These conclusions raise a few important questions. First of all, it raises the question 
whether EU Member States could also violate Article 3 by not providing reception 
benefits if there is no legal obligation to do so. In other words, what would be the 
situation if the EU Reception Conditions Directive had not been adopted and the 
Member States had not laid down such an obligation in domestic law? The Müslim 
case shows that states are not in general responsible under Article 3 to provide asylum 
seekers with a certain standard of living. Hence, state responsibility does not exist 
in general. Nevertheless, the Court has identified all asylum seekers as being in a 
vulnerable position for the purposes of Article 3. Arguably, this might indicate that 
general state responsibility could arise for poor living conditions of asylum seekers due 
to other intentional or culpable behaviour of the state, such as a lengthy ban on access 
to the labour market267 and/or exclusion of eligibility for emergency support which is 
available for other inhabitants of the state under very special circumstances.268 

This latter part of the Court’s approach raises the second question, namely what the Court 
means by the term ‘asylum seekers’. Who exactly fall under this vulnerable category of 
persons? What is the distinguishing factor between asylum seekers and ‘illegal aliens’? 
The case law is not clear on this point. Arguably, in order to be an asylum seeker, a 
person should at least have made his intention to lodge an asylum application known 
to the authorities; a formal lodging of an asylum application might not be necessary in 
order to invoke the protection of Article 3. A more difficult question is at what point of 
time a person who has applied for asylum turns into an ‘illegal alien’. Under the Court’s 

266 Accordingly, the implication of this case law is that the ECtHR supervises compliance with EU law in 
individual cases (Battjes 2011).

267 Cf. the reasoning of the British House of Lords in the Adam, Limbuela and Tesema case (3 November 
2005, [2005] UKHL 66). 

268 Cf. the Court’s consideration in the Müslim case that the situation of the applicant was no worse than 
that of any other citizen who was less well off than others. Hence, in order to exclude state responsibil-
ity, the Court compared the situation of asylum seekers with that of the poorest Turkish citizens.
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case law on Articles 3 and 13 ECHR, asylum seekers who have an arguable claim that 
their expulsion violates Article 3 should have access to a remedy with automatic, de 
jure suspensive effect.269 In addition, the Court sometimes takes an interim measure 
indicating that the applicant may not be expelled pending the examination of his or 
her complaint by the Court. Arguably, asylum seekers whose application has been 
rejected but whose expulsion has been suspended by law or forbidden by the ECtHR or 
a domestic court in order to await the outcome of an appeal should still be considered 
to be an ‘asylum seeker’ belonging to a vulnerable category of persons. Accordingly, 
it can be argued that persons whose asylum application has been rejected, who have 
had access to an effective remedy within the meaning of Article 13 ECHR and whose 
expulsion is no longer suspended, no longer fall under this category. 

As Chapter 3 has shown, the personal scope of the EU Reception Conditions Directive 
is limited. It is questionable whether it already applies before an asylum application 
has been formally lodged and whether it applies pending a second or further domestic 
appeal. In addition, states have the possibility to withdraw reception benefits from 
asylum seekers who lodge a second or further application and the directive does not 
apply to asylum seekers who lodge a complaint against their expulsion with the Court 
or, for example, the Human Rights Committee, once a final (domestic) decision has 
been taken on their application. This would mean that EU Member States do not have 
an obligation resulting from the EU Reception Conditions Directive as regards certain 
categories of asylum seekers who, arguably, do fall under the category of vulnerable 
persons as identified by the Court.

In brief, if an EU Member State does not provide any kind of state support to asylum 
seekers who are unable to cater for their most basic needs (accommodation, food, 
sanitary facilities) while these asylum seekers fall under the personal scope of the EU 
Reception Conditions Directive or a similar domestic law, this situation would be in 
violation of Article 3 ECHR. If an EU Member State does not provide any kind of state 
support to asylum seekers who are unable to cater for their most basic needs while they 
have no legal obligation (domestic or resulting from EU law) to do so, this situation 
might still be in violation of Article 3 if it concerns asylum seekers whose expulsion 
has been suspended by law or forbidden by the ECtHR or a domestic court. Arguably, 
in that case they fall under the vulnerable category of persons identified by the Court 
as regards the application of Article 3, as a result of which general state responsibility 
can arise from other kinds of intentional state behaviour. Finally, it seems plausible that 
asylum seekers whose asylum application has been rejected, who have had access to 
an effective remedy within the meaning of Article 13 ECHR and whose expulsion is no 
longer suspended do not by definition fall under the scope of the category of vulnerable 

269 See for example: ECtHR 26 April 2007, appl. no. 25389/05 (Gebremedhin v. France), para 66; ECtHR 
22 September 2009, appl. no. 30471/08 (Abdolkhani and Karimnia v. Turkey), paras. 108 and 116. 
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persons identified by the Court, In that case, state responsibility can only be engaged 
due the individual circumstances of the case and due to other reasons of vulnerability, 
such as a young age.

12.7.3. State obligations if some kind of social security is provided to asylum 
seekers

Quality of living conditions
Does the ECHR also contain safeguards for asylum seekers if their host state provides 
some kind of state support? With regard to the quality of the reception conditions, 
the answer to this question is to a large extent dependent on the framework of review 
that should be applied: the framework of review applied to persons in detention or 
the general framework of review. As sections 12.2 and 12.3 have shown, as regard 
conditions of detention, a strict framework of review applies. The Court takes into 
account the cumulative effect of detention conditions. Relevant factors are inter alia 
the existence of sufficient and adequate living space, the provision of sanitary products 
(even toilet paper), adequate food, clean bed linen, medical care and necessary medical 
aids, such as glasses or dentures, the presence of a radio or TV, the temperature in the 
cell, etc. On the other hand, in the general framework of review of living conditions 
outside detention, the relevant test seems to be whether the person concerned is able 
to cater for his most basic needs and whether there is any prospect of improvement of 
the situation within a reasonable timeframe. A complaint about, for example, a lack of 
toilet paper would, in my view, not raise an issue under Article 3 ECHR outside the 
context of detention. 

The Court does not extensively explain why it applies another standard of review to the 
living conditions of detainees. As has been mentioned previously, the Court generally 
states that ‘persons in custody are in a vulnerable position and the authorities are under 
a duty to protect them’. Hence, the vulnerability of detainees is apparently relevant. 
However, also persons outside detention can be in a specific vulnerable situation, such 
as severely disabled persons. As this chapter shows, the Court does not apply the more 
rigorous standard of review to disabled persons. Vulnerability therefore does not seem 
to be enough. In a few other cases, the Court seems to give a further indication, by 
referring to the fact that detainees are entirely under the control of the authorities.270 
Further, Court has held that the ‘applicant may be in a particularly vulnerable position 
when he is being held in custody with limited contacts with his family or the outside 

270 ECtHR 27 July 2004, appl. no. 57671/00 (Slimani v. France), para. 27. ECtHR 17 December 2009, 
appl. no. 32704/04 (Denis Vasilyev v. Russia), para. 115; ECtHR 10 February 2011, appl. no. 44973/04 
(Premininy v. Russia), para. 73. 
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world’.271 Hence, it seems to be decisive that the vulnerable situation of detainees 
is caused by the fact that they are entirely under the control of the authorities, with 
limited contacts with the outside world. Whereas outside the context of detention, 
persons might be in a vulnerable position because they are dependent on state action 
for their physical well-being because they cannot take care of themselves, such as for 
example severely disabled persons or children, persons who are detained are even more 
dependent on state action, as they are entirely under the control of the authorities and 
have very limited possibilities to find assistance elsewhere, e.g. with relatives, friends, 
churches or social welfare organizations. In other words, persons in detention do not 
have any alternative to turn to for assistance for improved living conditions.

In Chapter 3 it has been argued that the EU Reception Conditions Directive allows 
Member States to implicate the social rights of asylum seekers in a system of control in 
various ways. In addition to the possibilities to actually detain asylum seekers, Member 
States are for example allowed to accommodate asylum seekers in large-scale reception 
centres, to make the provision of material reception conditions subject to the actual 
residence of an asylum seeker in such a centre and to withdraw reception conditions 
if the place of residence has been abandoned without permission or when the asylum 
seeker does not comply with reporting duties. In addition, the directive permits Member 
States to make the enjoyment of material reception conditions subject to the behaviour 
of asylum seekers in the asylum procedure, as a result of which Member States are able 
to influence and control this behaviour. The case study of the Netherlands in Chapter 
2 has shown that asylum seekers can indeed be subjected to a considerable amount 
of state control. They are accommodated in large-scale reception centres where they 
are in fact obliged to stay since they are only eligible for reception benefits if they 
make use of the accommodation in the centre and since they have a duty to report in 
the centre every week. In view of their very limited access to the labour market, they 
are to a large extent dependent on these reception benefits. The possibility for asylum 
seekers to leave the accommodation centres is therefore rather theoretical. Also outward 
appearances of reception centres usually include elements of control as there is often a 
security check and grounds are generally fenced.272 Another indication for the scope of 
control that the state has over asylum seekers in the Netherlands is that the authorities 
often decide to transfer an asylum seeker from one reception centre to the other. Such a 
decision is usually difficult for the asylum seeker concerned to challenge. In addition, 
the reception of asylum seekers is aimed at the prevention of integration into the host 
society (for example, by placing reception centres in the ‘middle of nowhere’ and not 
offering language courses), as a result of which asylum seekers are not able to have 

271 ECtHR 10 February 2009, appl. no. 11982/02 (Novinskiy v. Russia); ECtHR 13 July 2010, appl. no. 
72250/01 (Lopata v. Russia), para. 152; ECtHR 27 January 2011, appl. no. 41833/04 (Alekseyenko v. 
Russia), para. 169.   

272 As Van der Horst notes, ‘[e]ven though it is not intended to keep the residents locked in, movement is 
less free than would be expected for “normal” citizens” (Van der Horst 2004, p. 39). 
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close contacts with ‘the outside world’. Finally, the study into official explanations 
provided for changes in the law and policy on the reception of asylum seekers revealed 
that the provision of reception benefits to asylum seekers is often (partly) based on the 
desire of the government to keep a firm grip over asylum seekers in order to facilitate 
their departure from the Netherlands.  

Even though state control is generally a very important aspect of providing welfare,273 I 
would argue that the amount of state control applied to asylum seekers in, for example, 
the Netherlands and allowed for by the EU Reception Conditions Directive, makes 
their situation comparable with the situation of detainees for the review of their living 
conditions.274 The most important factor that distinguishes the situation of asylum 
seekers from other vulnerable persons who are dependent on state support is, in my 
opinion, the fact that the state actually determines their place of living, from which 
asylum seekers have no real possibility to leave or to move to another centre of their 
own choosing, and also influences to a large extent the period of time during which they 
have to live there. 

The consequence of this reasoning is that if a European state decides to accommodate 
asylum seekers in reception centres, coupled with a large amount of state control, 
then the state is as a rule responsible for ensuring adequate living conditions in these 
centres. Strict obligations with regard to the quality of these living conditions have 
been developed in the case law of the ECtHR. The (cumulative effect of) factors 
such as clean and hygienic conditions, availability of clean bed linen and adequate 
food, an acceptable temperature, enough living space, availability of a radio or TV 
and adequate medical assistance should be taken into account. Especially as regards 
medical assistance, the authorities are under a number of important and detailed 
obligations. They should ensure that diagnoses and care are prompt and accurate and 
that a comprehensive record is kept of asylum seekers’ state of health. Treatment should 
not just be aimed at addressing symptoms of a disease, but should be aimed at curing 
or preventing aggravation. 

In contrast, if the state applies a reception policy that does not involve much state 
control, then the state seems to have more discretionary room for providing state support 
to asylum seekers, the quality of which is not subject to detailed obligations stemming 
from the ECtHR case law. If asylum seekers have any kind of accommodation, food 
and sanitary conditions at their disposal, the relevant test under Article 3 ECHR seem 
to have been met, as states are not obligated in general to provide asylum seekers with 
a certain standard of living.  

273 See for an example in the UK: Larkin 2007. 
274 See also Van der Horst 2004, who argues that reception centres in the Netherlands share important 

characteristics with other ‘total institutions’ such as prisons and hospitals. 
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End or change of entitlement to reception benefits
This chapter has also examined whether the ECHR provides safeguards for asylum 
seekers once entitlement to social benefits and housing ends or changes. It has been 
shown that Article 8 ECHR provides some safeguards in the case of expulsion from 
one’s home. Given the broad interpretation of the term ‘home’, asylum seekers’ 
reception centres do qualify. In the case of eviction from such a centre, the most 
important safeguard provided by Article 8 is a procedural one; it should be possible 
to have the proportionality of the expulsion reviewed by an independent tribunal. 
This safeguard applies notwithstanding the fact that the right to live in the centre has 
come to an end under domestic law. The Court has provided few guidelines as regards 
the proportionality test and defers heavily to domestic authorities, but it seems that 
availability of alternative housing should be an important factor. 

The EU Reception Conditions Directive only applies to asylum seekers who have not 
yet received a final decision on their application. Hence, once a final decision on their 
application has been taken, asylum seekers no longer fall under the personal scope of the 
directive and are no longer entitled to the rights laid down in it, such as accommodation. 
Dutch practice shows that entitlement to reception benefits automatically ends after the 
passage of 28 days after the final decision. No separate expulsion order is necessary to 
carry out an expulsion from an accommodation centre. This seems to be at odds with 
the procedural safeguard of Article 8. But does Article 8 also imply that expulsion of 
rejected asylum seekers from an accommodation centre is only possible if alternative 
housing is available? The Court has not yet ruled on this issue. However, as it has 
been argued in section 12.4, the Court does attach importance to the legitimate aim of 
effective immigration control in the context of Article 8. In addition, the Court has ruled 
that the precarious immigration status of asylum seekers implies that they do not have 
the same claim to respect for their family or private life established during that stay as 
aliens who explicitly have been granted the right to reside in the country. Arguably, the 
Court would apply the same approach as regards the establishment of a home during 
a precarious stay in the country. Accordingly, expulsion would only under exceptional 
circumstances be contrary to Article 8. This restrictive approach to the proportionality 
test does not, however, alter the general safeguard provided by Article 8 that it should 
be possible to have this proportionality examined. 

Article 1 of the first protocol to the ECHR does not provide protection against the 
withdrawal of social benefits if a person ceases to fulfil the relevant conditions. This 
means that it does not provide any safeguards against the automatic withdrawal of 
reception benefits once a final decision on the asylum application has been taken. 
However, this article does provide protection if the relevant rules are being changed or 
if fulfilment of the conditions is being reassessed. In that case, a fair balance has to be 
struck between the general and individual interest. The national authorities have much 
freedom in striking this balance, but such a balance has generally not been struck if 
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social benefits are entirely withdrawn and the person concerned is not eligible for other 
social benefits. Hence, if EU Member States decide to end the provision of reception 
benefits to asylum seekers and to withdraw the EU Reception Conditions Directive, 
they cannot simply withdraw all reception benefits from asylum seekers who were 
already receiving these benefits.    

12.7.4 Concluding remarks

This chapter shows that the adoption of the EU Reception Conditions Directive has a 
number of important human rights consequences. First of all, if a state intentionally 
does not provide asylum seekers with the benefits laid down in this directive (or their 
domestic law), they can be held responsible for asylum seekers’ living conditions under 
Article 3 ECHR. Secondly, by providing asylum seekers with reception benefits as of 
right, asylum seekers establish a home within the meaning of Article 8 and property 
rights within the meaning of Article 1 of the first protocol, as a result of which 
interference with these rights should comply with these articles. 

In addition, it has been argued in this chapter that the large amount of state control 
implied by the mode of provision of reception benefits might imply that a more rigorous 
framework of review applies to their living conditions. Again, decisions made by 
European states as regard the reception of asylum seekers have important consequences 
in the field of human rights. This conclusion is even more important as the Court does 
not seem to make a distinction between nationals and aliens in its case law on detention 
conditions. With regard to the field of conditions of detention, or, put differently, with 
regard to areas in which the state exercises a large degree of control over the lives of 
persons, the Court, therefore, seems to embrace the ‘separation model’. 

Finally, this chapter has shown that even apart from the choices made by European 
states and the adoption of the EU Reception Conditions Directive, state responsibility 
for asylum seekers’ living conditions could arise under the ECHR. The identification by 
the Court of asylum seekers as a vulnerable group together with the acknowledgement 
of the possibility that inability to cater for one’s most basic needs reaches the severity 
threshold of Article 3 leaves open the possibility that state responsibility for poor living 
conditions of asylum seekers can also exist on the basis of other kinds of intentional 
behaviour by the state. 
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13.1 Introduction 

The European Social Charter (ESC)1 is the only human rights instrument discussed in 
this book with an explicitly limited personal scope. This limited scope ratione personae 
has been extensively discussed in section 7.3.3. It has been argued in that section that 
only nationals of other contracting parties fall under the personal scope of the ESC. 
The ESC provides refugees with exemption from this requirement of reciprocity, but 
only once they are ‘lawfully staying’ on the territory of Contracting States. A further 
condition limiting the personal scope of the ESC is that, with the exception of Articles 
18 and 19, and without prejudice to the articles on equal treatment in the field of social 
security2, nationals of other contracting parties only fall under the personal scope if 
they are lawfully residing or working regularly on the territory of a Contracting Party. In 
its decisions, the Charter’s supervisory committee, the European Committee on Social 
Rights, has widened this limited personal scope with regard to a number of rights. In 
section 7.3.3 it has been submitted, however, that the interpretations provided in these 
decisions are not persuasive in the light of the treaty interpretation rules of the Vienna 
Convention, as a result of which they should not be seen as authoritative interpretations 
of the ESC. 

A consequence of this limited personal scope is that only a small category of asylum 
seekers is entitled to the rights laid down in the ESC. First, they should be a national 
of another contracting party or, arguably, they should have resided on the territory of 
a contracting party for at least three years.3 Secondly, in order to fall under the scope 
of Articles 1-17 and 20-31 (with the exception of Articles 12 and 13), they have to be 
lawfully resident or regularly working on the territory of one of the contracting parties. 
Given that asylum seekers are generally not (yet) lawfully residing on the territory and 
given the restrictive approach as regards asylum seekers’ access to legal employment 
in Europe, not many asylum seekers will be able to fulfil this second condition. The 
cumulative effect of both conditions makes it rather exceptional that asylum seekers 
fall under the personal scope of most charter articles. These articles will therefore not 

1 The term ‘European Social Charter’ refers to both the original 1961 version and the revised 1996 ver-
sion. 

2 Articles 12(4) and 13(4). Both articles have been discussed in section 7.3.3. 
3 In Chapter 5 it has been argued that it follows from Article 7(2) of the Refugee Convention that all 

refugees who are (simply) residing on the territory for three years should be exempted from reciproc-
ity conditions. See further section 13.2 below.  
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be discussed in this chapter.4 This restriction is also based on the assumption that 
the standards laid down in the ESC do not contain more far-reaching obligations for 
the state as regards the reception of asylum seekers than those found in the previous 
chapters as resulting from the ECHR and ICESCR.5       

These reasons do not, however, apply to Article 18 ESC, as a result of which this article 
merits description. This article contains the right to engage in a gainful occupation. The 
limited personal scope of the ESC does not (entirely) apply to this article.6 In addition, 
this article merits description as it is the only provision laid down in a general human 
rights instrument on the right of non-nationals to have access to the labour market. This 
chapter will therefore examine the relevance of this article for the position of asylum 
seekers.    

13.2 Personal scope of Article 18 ESC

Article 18 ESC reads:

The right to engage in a gainful occupation in the territory of other Parties

4 Articles that might be relevant for asylum seekers’ social security, not related to equal treatment, are 
for example Article 11 ESC on the right to protection of health; Article 24 of the 1996 revised ESC on 
the right to protection in cases of termination of employment; Article 30 of the 1996 revised ESC on 
the right to protection against poverty and social exclusion; and Article 31 of the 1996 revised ESC on 
the right to housing. 

5 Just like the ICESCR, the ESC contains a general limitation clause (Article 31 of the 1961 Charter 
and Article G of the 1996 revised Charter). The wording of this clause suggests a stricter approach to 
limitations than the wording of the limitation clause in the ICESCR. The ESC clause provides that the 
rights ‘shall not be subject to any restrictions or limitations’ not specified in the Charter except such 
as are prescribed by law and are necessary in a democratic society for the protection of the rights and 
freedoms of others or for the protection of public interest, national security, public health or morals. 
Hence, the main rule is that the rights are not subject to restrictions and limitations and, contrary to the 
ICESCR, the limitation clause contains a necessity condition. On the other hand, however, the word-
ing of relevant rights laid down in the ESC are more general and vague than the wording of similar 
rights in the ICESCR. For example, under the ICESCR, States Parties recognize the right of each 
person to an adequate standard of living for himself and his family, including adequate food, clothing 
and housing, and to the continuous improvement of living conditions and the States Parties must take 
appropriate steps to ensure the realization of this right (Article 11(1)). The counterpart to this provi-
sion in the ESC provides that, ‘with a view to ensuring the effective exercise of the right to protection 
against poverty and social exclusion, the Parties undertake to take measures within the framework of 
an overall and co-ordinated approach to promote the effective access of persons who live or risk living 
in a situation of social exclusion or poverty, as well as their families, to, in particular, employment, 
housing, training, education, culture and social and medical assistance’ (Article 30(1) of the 1996 
revised Charter, emphasis CHS). 

6 The same is true with regard to Article 19 ESC on the right of migrant workers and their families to 
protection and assistance. This article does not, however, contain rights related to access to the labour 
market or to social security. 
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With a view to ensuring the effective exercise of the right to engage in a gainful 
occupation in the territory of any other Party, the Parties undertake:
1. to apply existing regulations in a spirit of liberality; 
2. to simplify existing formalities and to reduce or abolish chancery dues and other 

charges payable by foreign workers or their employers; 
3. to liberalise, individually or collectively, regulations governing the employment of 

foreign workers; and recognise: 
4. the right of their nationals to leave the country to engage in a gainful occupation 

in the territories of the other Parties. 

The limited personal scope of the ESC as laid down in the appendix to the charter 
only applies to Articles 1-17 and 20-31 ESC. This means that foreigners do not have 
to reside lawfully or work regularly in the territory of one of the contracting parties 
in order to fall under the personal scope of Article 18 ESC. The wording of Article 
18 itself, however, implies that it only applies to nationals of other contracting party. 
This follows from the reference to ‘other parties’ and ‘any other party’ in the heading, 
the first sentence and paragraph 4 of the article. In addition, this is in keeping with 
paragraph 18 of part I ESC. Part I ESC contains a general statement of rights and 
principles setting out the aim of the policies of the contracting parties. Each paragraph 
in part I corresponds to the article of part II with the same number. Paragraph 18 reads: 

The nationals of any one of the Contracting Parties have the right to engage in any 
gainful occupation in the territory of any one of the others on a footing of equality with 
the nationals of the latter, subject to restrictions based on cogent economic or social 
reasons. 

Harris and Darcy note that part I states objectives which may go beyond the specific 
terms of the obligation in the corresponding article in part II, but cannot be taken to 
fall below the requirements laid down in part II.7 Consequently, since paragraph 18 
of part I explicitly refers to nationals of any one of the contracting parties, Article 18 
cannot be interpreted as providing protection to all non-nationals. According to Harris 
and Darcy, this is also evident from the travaux préparatoires.8 This means that asylum 
seekers only fall under the personal scope of Article 18 if they are a national of another 
contracting party. As has been noted in section 7.3.3 above, from all asylum seekers 
applying for asylum in EU Member States in 2010, most asylum seekers possessed 
the nationality of Afghanistan, Russia or Serbia.9 Since both Russia and Serbia have 

7 Harris and Darcy 2001, p. 204. 
8 Harris and Darcy 2001, p. 203. 
9 Source: Eurostat (‘Asylum applicants and first instance decisions on asylum applications in 2010’). 

18,500 asylum seekers were of the Russian nationality and 17,715 asylum seekers were of Serbian 
nationality. 
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ratified the ESC, a significant number of asylum seekers in Europe do in fact fulfil this 
condition.10

In addition, as Chapter 10 shows, Article 7(2) of the Refugee Convention requires states 
to exempt all refugees from legislative reciprocity after three years’ residence on their 
territory. Since the term ‘refugee’ should be understood in the declaratory sense and 
since the term ‘residence’ in the Refugee Convention concerns physical presence for a 
certain amount of time, irrespective of the lawfulness of the stay, asylum seekers fall 
under the scope of this provision.11 To reiterate, the word ‘legislative’ was introduced 
to restrict the scope of this article, as it implies that refugees may still be excluded 
from rights based on ‘diplomatic reciprocity’, i.e. based on a system whereby a state 
grants benefits only to ‘preferred’ nationals of states with which the state has a special 
relationship or particularly close ties. 

Before the inclusion of this right in the ESC, the right to engage in a gainful occupation 
was already laid down in the European Convention on Establishment. The preamble 
to this convention recognizes ‘the special character of the links between the member 
countries of the Council of Europe’ and affirms ‘that the rights and privileges which 
they grant to each other's nationals are conceded solely by virtue of the close association 
uniting the member countries of the Council of Europe by means of its Statute’. Hence, 
the European Convention on Establishment should not be seen as an instrument of 
general human rights law, but as an instrument establishing and affirming a special 
relationship between a number of states. The right to engage in a gainful occupation 
laid down in this convention should therefore be seen as a right based on ‘diplomatic 
reciprocity’.    
  
It can be argued, however, that with the inclusion of the right to engage in a gainful 
occupation in another Contracting Party in the ESC, a general human rights instrument, 
this right is no longer based on a system of ‘diplomatic reciprocity’, but on ‘legislative 
reciprocity’ instead. Indeed, the Charter’s preamble explicitly places the ESC within the 
context of human rights law - by referring to ‘the maintenance and further realisation 
of human rights and fundamental freedoms’ and to ‘every effort in common to improve 
the standard of living and to promote the social well-being of both their urban and rural 
populations’ – and does not pay attention to the ‘special links’ between the Member 
States of the Council of Europe. 

10 In addition, 6,860 asylum seekers had the nationality of Georgia; 6,335 asylum seekers had the Turk-
ish nationality; 5,515 asylum seekers had the nationality of Armenia; 2,095 asylum seekers had the 
nationality of Bosnia and Herzegovina; and 2,075 asylum seekers possessed the nationality of Azer-
baijan (source: Eurostat). These countries have ratified the ESC as well.  

11 See more extensively Chapter 5. 
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An important consequence of this interpretation is that asylum seekers can no longer 
be subjected to the condition of reciprocity stemming from Article 18 after three years’ 
residence in the territory of a contracting state. Accordingly, asylum seekers fall under 
the personal scope of Article 18 if they are a national of one of the contracting parties, 
or if they have resided on the territory of a contracting party for at least three years. 
Due to the number of contracting parties to the ESC and the sometimes long duration of 
asylum procedures, a rather significant number of asylum seekers might actually fulfil 
this requirement.

13.3 Substantive meaning of Article 18 ESC

The first three paragraphs of Article 18 may be of relevance for the position of asylum 
seekers. On the basis of these paragraphs, contracting parties undertake 1) to apply 
existing regulations in a spirit of liberality; 2) to simplify existing formalities and 
to reduce or abolish chancery dues and other charges payable by foreign workers or 
their employers; and 3) to liberalize regulations governing the employment of foreign 
workers. Paragraph 1 is concerned with the application of existing rules and therefore 
with administrative practise rather than the law. As Harris and Darcy submit, ‘[a] party 
may comply with Article 18(1) even though it has very strict rules about the employment 
of aliens in law provided that these rules allow some administrative discretion and 
this is exercised generously’.12 Paragraph 2 applies to formalities and dues, such as 
documents to be supplied for work permits, the waiting time for reply, and charges for 
work permits. Hence, paragraph 2 is concerned with the procedural rules governing 
employment of foreigners. Paragraph 3 is concerned with substantive requirements for 
the employment of foreigners, such as the grounds for providing a work permit or 
limitations upon the kind of employment permitted.13 The procedural rules must be 
‘simplified’ and the substantive rules must be ‘liberalised’. 

The Committee has held that ‘the letter and spirit of Article 18 mean that the situation of 
national of States bound by the Charter should gradually become as far as possible like 
that of nationals’.14 According to Harris and Darcy, this is a reasonable interpretation, 
in light of the reference to national treatment in paragraph 18 of part I ESC.15 On the 
other hand, the obligation to simplify or liberalize the rules, and not to abolish them, 
means that complete equal treatment with nationals is not required by Article 18. How 
should the obligation to simplify and liberalize the rules then be interpreted?

12 Harris and Darcy 2001, p. 206. 
13 Harris and Darcy 2001, p. 208. 
14 Conclusions II, 31 July 1971, statement of interpretation. 
15 Harris and Darcy 2001, p. 204. 
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The Committee has argued that the very wording of these provisions gives them a 
dynamic character, implying an evolution of the provisions and of their application. 
Indeed, the term ‘simplify’ and ‘liberalise’ refers to a process, rather than to a certain 
result. However, as the Committee has noted, ‘a Contracting State cannot be required 
to report further progress (...), if the liberal spirit in which the existing rules are applied, 
the simplicity of formalities and the liberal nature of the regulations are already such 
that the State in question can be regarded as completely satisfying the undertakings 
entered into’.16 Hence, the obligation under Article 18(2) and (3) is one of continual 
improvement to a certain level after which the obligation is to maintain the status quo.17   

Article 18 ESC does provide no indications as to when this ‘liberal’ level has been 
reached. Some clues may be found in the European Convention on Establishment 
(ECE). The appendix to the ESC states with regard paragraph 18 of part I and Article 
18 of part II that these provisions ‘do not prejudice the provisions of the European 
Convention on Establishment’. Hence, the provisions of the ECE are not affected by 
Article 18 ESC and remain in force. In view of the explicit reference to these provisions 
in the appendix of the ESC, they can serve as a source of inspiration for the interpretation 
of Article 18 ESC. 

Article 10 ECE provides that contracting parties ‘shall authorise nationals of the other 
Parties to engage in its territory in any gainful occupation on an equal footing with 
its own nationals, unless the said Contracting Party has cogent economic or social 
reasons for withholding the authorisation’. Article 12 ECE provides that ‘nationals 
of any Contracting Party lawfully residing in the territory of any other Party shall be 
authorised, without being made subject to the restrictions referred to in Article 10 of 
this Convention, to engage in any gainful occupation on an equal footing with nationals 
of the latter Party, provided they comply with one of the following conditions: a) they 
have been lawfully engaged in a gainful occupation in that territory for an uninterrupted 
period of five years; b) they have lawfully resided in that territory for an uninterrupted 
period of ten years; or c) they have been admitted to permanent residence.18 

Hence, only nationals of contracting parties who are ‘lawfully residing’ are entitled to 
complete equal treatment with nationals, provided they fulfil another, quite restrictive, 
qualifying condition. As regards other nationals of contracting parties, the ECE allows 
states to withhold employment authorization on the basis of ‘cogent economic or 

16 Conclusions II, 31 July 1971, statement of interpretation. 
17 Harris and Darcy 2001, p. 209. 
18 This approach resembles the approach of the Refugee Convention, under which rights are granted to 

refugees on the basis of an ‘incremental system’, whereby legal status and passage of time are relevant 
factors for an accretion of right (see chapters 6 and 10). Both conventions are clearly based on the 
‘convergence model’, since the legal status, and, consequently, the sovereign immigration power of 
the state is decisive for the material rights of aliens.  
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social reasons’. As these provisions remain in force, the obligation of Article 18 ESC 
to liberalize the rules does not affect the possibility for states to withhold employment 
authorization on the basis of cogent economic or social reasons for foreigners who are 
not yet lawfully resident on their territory. This also follows from paragraph 18 of part 
I of the ESC, which explicitly refers to restrictions based on cogent economic or social 
reasons.

The Committee has argued that economic or social reasons may justify restricting the 
employment of aliens to specific types of jobs in certain occupational and geographical 
sectors, but not the obligation to remain in the employment of a specific enterprise. ‘To 
tie an employed person to an enterprise by the threat of being obliged to leave the host 
country if he loses that job, in fact constitutes an infringement of the freedom of the 
individual such that it cannot be regarded as evidence of “a spirit of liberality” or of 
liberal regulations’. Therefore, the Committee has submitted that “liberal” regulations 
‘should normally make it possible for the foreign worker gradually to have access 
to activities other than those he was authorised to engage in when entering the host 
country, and to be perfectly free to do so after a certain period of residence or of activity 
in his occupation’.19 This resembles the approach taken in the European Convention on 
Establishment and seems therefore to be a reasonable interpretation.

13.4 Concluding remarks

As the personal scope of the ESC is rather limited and the norms of the ESC presumably 
do not contain more far-reaching obligations for the state than those found under the 
ECHR and ICESCR, the ESC does not merit description. This is, however, not true as 
regards Article 18 ESC. This is the only human rights provision explicitly referring to 
the right to engage in a gainful occupation. Asylum seekers who are a national of one 
of the contracting parties to the ESC or who have resided in the host state for at least 
three years fall under the personal scope of this article. As regards these categories of 
asylum seekers, the rules on access to employment should not be applied rigorously, 
but should leave room for some discretion. Automatic application of the rules and 
conditions for granting employment authorization to these categories of asylum seekers 
is not in conformity with the obligation of contracting parties to apply the rules in a 
spirit of liberality. As regards the rules themselves, contracting parties are obligated to 
simplify procedural aspects and liberalize substantive aspects. This means that the rules 
are subject to a continual obligation of improvement up to a certain level. Article 18 
ESC does not, however, provide indications as to when the rules are simple and liberal 
enough. Equal treatment with nationals in this regard is not required until the foreigner 
is lawfully resident in the territory and the obligation to liberalize the rules does not 

19 Conclusions II, 31 July 1971, statement of interpretation. 
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prejudice the possibility of states to withhold employment authorization on the basis of 
cogent social or economic reasons.

Arguably, the possibility allowed by the EU Reception Conditions Directive for states 
to deny asylum seekers access to the labour market throughout the entire asylum 
procedure does not yet comply with the required level of liberality under Article 18 
ESC. The Commission proposal for a recast of the directive no longer contains a 
possibility to deny employment authorization during the entire asylum procedure, but 
states that Member States should ensure asylum seekers’ access to the labour market 
six months (under certain circumstances to be extended by another six months) after the 
lodging of the asylum application, irrespective of whether a decision in first instance 
has already been taken or not. Arguably, as regards asylum seekers who fall under its 
personal scope, this liberalization of the rules is required by Article 18 ESC.
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In Part II it has been argued that international law requires states to grant asylum 
seekers equal treatment with nationals in the field of social security if they meet certain 
conditions with regard to their legal status and community ties. As regards access to the 
labour market, international law does not contain obligations for states to grant asylum 
seekers equal treatment with nationals. Part III has examined provisions of international 
refugee law and human rights law not related to equal treatment and non-discrimination 
as to their relevance for asylum seekers’ social security and access to wage-earning 
employment. If states are not obligated to grant asylum seekers the same treatment as 
nationals, are they obligated to grant them some basic rights in these fields? Are states 
obligated to grant asylum seekers present on their territory a certain minimum of rights 
in these fields irrespective of what they decide to grant their own nationals? To what 
extent is the immigration status of asylum seekers relevant for the existence and scope 
of state obligations in this regard?

The previous chapters have shown that this issue has been dealt with most explicitly and 
extensively under the ECHR. This is a somewhat unexpected conclusion, as the ECHR 
is concerned mainly with civil and political rights. Nevertheless, the ECtHR held in as 
early as 1979 in the Airey case that many civil and political rights have implications of a 
social or economic nature. Recent case law of the ECtHR shows a development toward 
a more substantive protection of socioeconomic interests under the ECHR. 

In Chapter 12 it has been argued that the Court’s case law on Article 3 ECHR contains 
the most far-reaching obligations for states as regards the reception of asylum seekers 
as compared to its case law on Articles 2 and 8 ECHR. The main rule, repeated by 
the Court in different cases, is that Article 3 ECHR does not contain any general 
obligation for the state to provide for social benefits, medical assistance, housing, etc. 
Nevertheless, under certain circumstances, Article 3 ECHR may be violated due to poor 
socioeconomic conditions. In Chapter 12 it has been argued that the Court’s approach 
under Article 3 ECHR, as exemplified in the M.S.S. case, as well as in earlier and 
subsequent case law, should be interpreted as consisting of two distinguishable steps: the 
Court generally examines whether the treatment complained of reaches the minimum 
level of severity and whether the state can be held responsible for this treatment. In 
Chapter 12 it was put forward that most arguments provided by the Court in its case 
law can be related to one of these two aspects. States are as a rule responsible for the 
living conditions of persons who are deprived of their freedom. Outside the context of 
detention, relevant factors for accepting state responsibility for poor living conditions 
or situations of general poverty found in the Court’s case law are the vulnerability 
of the person concerned, caused by utter dependency on the state for decent living 
conditions, and the fact that the state displays deliberate and culpable behaviour, for 



412

Between Sovereignty and Equality

example by not observing domestic legal obligations to provide certain benefits. In 
the case of M.S.S. v. Belgium and Greece, the Court identified asylum seekers as a 
vulnerable category of persons. This is hence a very relevant factor for accepting state 
responsibility for asylum seekers’ living conditions. However, both in the context of 
detention and in the context outside detention, the responsibility of the state can be 
mitigated by the behaviour of the person concerned. 

The adoption of the EU Reception Conditions Directive has therefore an important 
consequence under Article 3 ECHR. Since the coming into force of this directive, 
EU Member States have a domestic legal obligation to provide social benefits to 
(some categories of) asylum seekers. If a state deliberately does not comply with this 
obligation, it can be held responsible under Article 3 ECHR for the living conditions of 
those asylum seekers. Arguably, even if no domestic legal obligation exists to provide 
asylum seekers with reception benefits, the general identification of asylum seekers as 
a vulnerable category of persons in the M.S.S. case implies that the state can be held 
responsible for their living conditions. However, some kind of deliberate or culpable 
state act seems to be required by the Court for accepting state responsibility; mere 
unavailability of resources does not seem to be enough.  

As regards the minimum level of severity under Article 3 ECHR for poor living 
conditions, in Chapter 12 a distinction was detected in the Court’s case law between 
living conditions in detention and living conditions outside detention. Outside detention, 
the relevant test for deciding whether the minimum level of severity has been reached 
is whether the person concerned is able to cater for his most basic needs and whether 
there is prospect of any improvement of the situation within a reasonable timeframe. 
The Court identified accommodation, food and sanitary conditions as the most basic 
needs. If a person is not able to effectively cater for these needs and there is no prospect 
of improvement within a reasonable timeframe, the minimum level of severity has been 
reached. For persons who are deprived of their liberty, the Court’s approach is stricter. 
It takes into account the cumulative effect of detention conditions. Relevant factors are 
inter alia: the existence of sufficient and adequate living space; the provision of sanitary 
products (even toilet paper), adequate food, clean bed linen, medical care and necessary 
medical aids, such as glasses or dentures; the presence of a radio or TV; the temperature 
in the cell, etc. Especially as regards medical care, the authorities are under a number 
of important and detailed obligations. They should ensure that diagnoses and care are 
prompt and accurate and that a comprehensive record is kept of asylum seekers’ state 
of health. Treatment should not just be aimed at addressing symptoms of a disease, but 
should be aimed at curing or preventing aggravation. In addition, subjecting persons to 
poor conditions of detention can already reach the minimum level of severity if it only 
lasts for a couple of hours or days. 
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In Chapter 12, it has been submitted that even where asylum seekers are not in fact 
deprived of their liberty and held in closed detention centres, the accommodation in 
asylum seekers reception centres might be relevantly comparable to a stay in a closed 
detention centre. Since state authorities often decide on asylum seekers’ place of living 
and since the degree of control applied to asylum seekers living in asylum seekers 
reception centres makes leaving such centres a rather theoretical possibility, this study 
has held that there are sound reasons to also apply the framework of review under 
Article 3 ECHR for detention conditions to the living conditions in asylum seekers 
reception centres. 
    
Accordingly, Article 3 ECHR, as interpreted in the case law of the Court, implies 
important obligations for the state. If states, in defiance of (domestic) legal obligations, 
do not provide some kind of support to asylum seekers who are unable to cater for 
their most basic needs for a significant period of time, they act in violation of Article 3 
ECHR. Arguably, even if states are not required under domestic law to provide some 
benefits to asylum seekers, they can be held responsible for their inability to cater for 
their most basic needs if this is caused by other kinds of deliberate or intentional acts. 
The special status of asylum seekers is very relevant in this regard, as an important 
factor in accepting state responsibility is the court’s identification of asylum seekers as a 
vulnerable group. In addition, even if the state does provide reception benefits to asylum 
seekers, Article 3 ECHR may be of relevance. If the state decides to accommodate 
asylum seekers in accommodation centres and decides to subject asylum seekers to a 
significant amount of state control, their living conditions should meet strict standards 
in order to comply with Article 3 ECHR.     

If states decide to provide asylum seekers with housing in kind, as a (partial) substitute 
for financial social security benefits, the withdrawal of entitlement to this housing or 
expulsion from this housing must meet the standards of the right to respect for one’s 
home, as laid down in Article 8 ECHR. In Chapter 12 it has been shown that the most 
important safeguard in this respect is a procedural one; asylum seekers must have the 
possibility to have the proportionality of the expulsion reviewed by an independent 
tribunal. Further, if asylum seekers are entitled to reception benefits as of right, these 
benefits fall under the scope of the right to protection of property, as laid down in 
Article 1 of the first protocol to the ECHR. This means that a change in or withdrawal 
of the relevant rules must meet the fair balance test as developed by the Court under 
this provision. 

In brief, even though the ECHR is concerned only with civil and political rights, it does 
provide a number of important safeguards as regards the protection of socioeconomic 
interests of asylum seekers. 
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This part of the book has also paid attention to the ICESCR. This seems at first sight 
the most relevant source when searching for possible state obligations as regards 
socioeconomic rights of asylum seekers. As opposed to the ECHR, the ICESCR 
‘directly’ guarantees social and economic rights, such as the right to an adequate 
standard of living and the right to the enjoyment of the highest attainable standard of 
health, as a result of which the additional hurdle of establishing state responsibility for 
poor socioeconomic conditions does not need to be taken under the ICESCR. On the 
other hand, the ICESCR suffers from the assumption that it does not impose binding 
legal obligations upon states, but merely makes declarations of aspiration or goals to 
be achieved. This is mainly caused by the obligation laid down in Article 2 ICESCR of 
realizing the rights laid down in the ICESCR progressively to the maximum of available 
resources. In Chapter 11 it has been argued that, due to different developments, it is 
no longer tenable to hold that the nature of the rights laid down in the ICESCR is 
inherently different from the nature of the rights laid down in the ECHR or ICCPR. 
More importantly however, the argument in Chapter 11 was that the identification of 
possible state obligations for the reception of asylum seekers in the EU is not subject 
to the conditions laid down in Article 2 ICESCR, but to the conditions laid down in the 
general limitations clause of Article 4 ICESCR. Under Article 2 ICESCR, states are 
required to take steps ‘to the maximum of their available resources’. This implies that 
if certain rights cannot be provided by the state due to resource scarcity, the state does 
not violate the ICESCR. In other words, a resource-motivated failure to achieve the full 
realization of a certain right, or a resource-motivated reduction in the level of attainment 
of a certain right, cannot be seen as a ‘limitation’ of the right in question, as there is 
no obligation for the state to achieve the full realization if this is not possible due to 
resource scarcity. The curtailment and introduction of certain rights of asylum seekers 
as regards their reception is, however, generally motivated by the EU Member States on 
grounds explicitly not related to scarcity of resources. To the contrary, such measures 
are generally justified by reasons related to immigration control. In order to examine 
whether, and to what extent, state obligations as regards the reception of asylum seekers 
stem from the ICESCR, the most important question is therefore whether the rights laid 
down in the ICESCR may be limited on the basis of reasons related to immigration 
control. As a result, the examination to be made under the ICESCR is very similar to 
the examination to be made under the ECHR. 

Due to the margin of appreciation allowed for states and due to the general and broad 
wording of the limitation clause, Chapter 11 has put forward the argument that states 
have in fact much latitude in imposing restrictions based on immigration control of the 
rights laid down in the ICESCR. However, the requirements that the limitation must be 
compatible with the nature of the right and that the limitation must be proportional may 
set some limits on this freedom to manoeuvre. As has been discussed in Chapter 11, 
it seems difficult for states to argue that a complete denial of state support to destitute 
asylum seekers, as a result of which they are not able to dispose of (some kind of) food, 
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clothing or housing, the complete denial of (reimbursement for) health care for destitute 
asylum seekers or an absolute ban on access to the labour market during the entire 
asylum procedure is compatible with the nature of the right to an adequate standard of 
living, the right to the enjoyment of the highest attainable standard of health or the right 
to work, respectively. Also, it seems hard to uphold the claim that such measures are 
proportional to the aim of immigration control. If asylum seekers are able to dispose 
of some kind of food, clothing, housing and health care and have some kind of access 
to the labour market, states are, in my view, generally able to convincingly argue that 
limitations that are nevertheless imposed on asylum seekers in these fields meet the 
conditions laid down in Article 4 ICESCR. In view of the margin of discretion left 
to the state in this regard, this implies that such limitations are permitted under the 
ICESCR. 

As compared to the ECHR, the ICESCR therefore contains more far-reaching obligations 
for the state as regards the admittance of asylum seekers to their labour markets. Due 
to the explicit acknowledgement of the right to work in the ICESCR, which includes 
the right of everyone to the opportunity to gain his living, , a complete denial of access 
to employment for a category of persons that hardly has the possibility to leave the 
territory seems not to be compatible with the nature of this right. As regards possible 
obligations for the state to provide for adequate living conditions of asylum seekers, 
the ICESCR is not wider in scope than the ECHR. The right to an adequate standard of 
living laid down in the ICESCR refers to adequate food, clothing and housing, which 
resembles the identification of the ‘most basic needs’ by the ECtHR under Article 3 
ECHR.1 As regards the question when living conditions are so poor that they reach 
the minimum level of severity of Article 3 ECHR, the ECtHR seems to distinguish 
between the living conditions of persons in detention and the living conditions of 
persons outside the context of detention. The living conditions of persons in detention 
have to meet more strict standards. Such an approach has not (yet) been adopted under 
the ICESCR.2 It would, however, be possible to make the same distinction with regard 
to the assessment whether a person’s living standard is ‘adequate’ in the sense of Article 
11 ICESCR.      

Chapter 10 has shown that a number of additional obligations for the state as regards the 
social security and employment of asylum seekers stem from the Refugee Convention. 
The general standard of treatment laid down in the Refugee Convention is that of 
‘aliens generally’. This means that, as a minimum, asylum seekers should be entitled to 
the same treatment as is applied to aliens who do not find themselves in a preferential 

1 The ECtHR refers to food, housing and sanitary conditions as a person’s most basic needs, see Chapter 
12. 

2 As regards the treatment of persons in detention, the counterpart to the ICESCR, the ICCPR does, 
however, contain an explicit provision. Article 10(1) ICCPR reads: ‘All persons deprived of their 
liberty shall be treated with humanity and with respect for the inherent dignity of the human person’. 
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position. Consequently, exclusion of asylum seekers from access to the labour market 
or from access to social security benefits cannot be based on the sole ground of being an 
asylum seeker. Such an exclusion is only possible on the basis of criteria that apply to all 
aliens generally. Another important obligation for states which stems from the Refugee 
Convention is that they may no longer subject asylum seekers to restrictive measures 
imposed on aliens or the employment of aliens for the protection of the national labour 
market if they have completed three years’ residence in the country, if they have a 
spouse possessing the nationality of the country of residence or if they have children 
possessing the nationality of the country of residence. In Chapter 10 it has been argued 
that restrictive measures specifically imposed on asylum seekers who fulfil one of these 
conditions for reasons of general immigration policy (e.g. to discourage the filing of 
unfounded claims and to facilitate the expulsion of rejected asylum seekers) are not in 
conformity with this obligation. This means that states should grant asylum seekers 
unconditional access to their labour markets if they have resided for three years on their 
territory or if they have a spouse or one or more children possessing the nationality of 
the country of residence. As residence is a factual condition, not dependent on it being 
lawful, asylum seekers might be able to fulfil this condition. In addition, after three 
years’ residence on the territory, states are also obligated under the Refugee Convention 
to exempt asylum seekers from legislative reciprocity.  

Finally, asylum seekers who are a national of one of the contracting parties to the 
European Social Charter fall under the scope of Article 18 ESC on the right to engage 
in a gainful occupation. In Chapter 13 it has been argued that this condition qualifies as 
being based on ‘legislative reciprocity’, as a result of which the Refugee Convention 
implies that asylum seekers who have resided three years on the territory should be 
exempted from this condition. Even though Article 18 ESC does not provide these 
asylum seekers with much substantive protection, it does set some limits on the rather 
large freedom of manoeuvre for states as regards the access to their labour markets. 
It provides that the rules on access to employment should be applied in a spirit of 
liberality, which means that it must be possible to make exceptions to the rules. In 
addition, it provides that the procedural rules should be simplified and the substantive 
rules should be liberalized. This ‘dynamic’ obligation means that states are subject to 
a continual obligation to improve up to a certain level. Arguably, this provision entails 
the obligation to work towards the abolishment of the possibility to deny access to the 
labour market throughout the entire asylum procedure for asylum seekers possessing 
the nationality of a Contracting Party to the ESC (or who have resided on the territory 
for at least three years). As has been argued above, such a complete denial seems to 
be in violation of the ICESCR as well. The added value of the ESC in this respect is 
therefore rather marginal. 

In short, both the ECHR and the ICESCR impose obligations on states to ensure that 
asylum seekers are not left without food, housing, clothing and sanitary facilities for a 
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significant period of time. To do so would only violate Article 3 ECHR if this situation 
can be attributed to some kind of deliberate and culpable behaviour of the state, for 
example by not observing (domestic) legal obligations in this regard. Likewise, it 
would only violate the ICESCR if it cannot be related to resource scarcity. Arguably, if 
states decide to accommodate asylum seekers in accommodation centres and to subject 
asylum seekers to a significant amount of state control, e.g. by making entitlement 
to benefits subject to actual presence in the accommodation centre and imposing 
obligations to report frequently at the accommodation centres, they are as a rule 
responsible under Article 3 ECHR to provide them with adequate living conditions, 
which have to meet the strict and detailed standards laid down in the ECtHR’s case law 
on detention conditions.

While a complete denial of access to the labour market seems to be in violation of the 
right to work laid down in the ICESCR, states are not required to provide asylum seekers 
with unlimited and unconditional access to their labour markets under international law. 
It follows from the Refugee Convention, however, that an important exception should 
be made in this respect for asylum seekers who have completed three years’ residence 
in the country or who have a spouse or one or more children possessing the nationality 
of the country of residence. For asylum seekers who possess the nationality of one 
of the contracting parties to the ESC, the conditions for accessing the labour market 
should be applied in a spirit of liberality. The Refugee Convention implies that asylum 
seekers who have resided on the territory for at least three years should be exempted 
from this condition of reciprocity. 

For the existence of most of these state obligations, the special status of being an asylum 
seeker is decisive. It is because of their potential refugeehood that they fall under the 
personal scope of the Refugee Convention and it is because of the general identification 
of all asylum seekers as forming part of a particular vulnerable group that the state 
bears a special responsibility under Article 3 ECHR. In addition, it seems to be easier 
for states to argue that restrictive measures in the socioeconomic sphere are compatible 
with the nature of the rights laid down in the ICESCR and are proportional to the aim 
of immigration control if the person concerned has another state to turn to.      

While international law does not oblige states to grant all asylum seekers equality of 
treatment with their nationals in the field of social security and employment (see Part 
II), it does oblige states to provide some benefits to asylum seekers in these fields, 
irrespective of what they grant their own nationals. While international law therefore 
does not require full separation between the sovereign sphere of immigration control 
and the sphere of material rights, it does not allow a complete convergence, either.   
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15. Conclusions

15.1 Introduction

On 1 January 1954 Van Heuven Goedhart, the first United Nations High Commissioner 
for Refugees, said:

The solutions of the refugee problem are not really complicated. Once a man has been 
driven by persecution, or fear of persecution, to leave his country of nationality and to 
take refuge in some other country he has a few essential demands to make. They are:
- Firstly, material conditions of reception which make it possible for him to be fed, 

clothed and sheltered from the time of his arrival until the time when a permanent 
solution can be found for his difficulties;

- secondly, the regularisation of his legal status so that he may enjoy the basic rights 
and freedoms in his country of asylum;

- thirdly, the right and opportunity to work either in the country which has given him 
asylum or resettlement, and

- fourthly, naturalization in the country which finally accepts him.1

This study has focused on the protection of the first three of these demands with 
regard to asylum seekers, i.e. persons who might qualify as refugees. It shows that 
the protection of these ‘essential demands’ for this category of potential refugees is 
nowadays no longer self-evident. As from the early nineties, the protection of these 
demands has come under more and more pressure in Europe. When the number of 
spontaneously arriving asylum seekers in Europe increased, states reacted by limiting 
or withdrawing asylum seekers’ material conditions of reception, basic social security 
rights and rights to work. Consequently, the question whether asylum seekers can 
derive entitlement to the protection of these essential demands from international 
law became more manifest. In 2003 an important milestone was reached with regard 
to the reception of asylum seekers in the European Union with the adoption of the 
EU Reception Conditions Directive. This directive contains a number of minimum 
obligations for EU Member States with regard to the material conditions of reception 
and access to the labour market for asylum seekers. 

As has been indicated in the introduction, the purpose of this study was to examine 
which state obligations for EU Member States stem from international refugee law, 
international social security law and international human rights law on asylum seekers’ 

1 Speech by Dr Gerrit Jan van Heuven Goedhart, United Nations High Commissioner for Refugees, 
at the 14th session of the United Nations Economic and Social Council (ECOSOC), 1 January 1954, 
available at: http://www.unhcr.org/3ae68fb610.html [assessed 2 December 2011]. 
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access to social security and the labour market and how these obligations relate to the 
standards laid down in the EU Reception Conditions Directive. It has been argued in 
this study that even though fields of general socioeconomic policy are involved, it is 
possible to identify a number of binding obligations for states as regards access to 
their social security systems and labour markets. However, it has also been argued 
that the provision and curtailment of asylum seekers’ rights to social security benefits 
and employment is primarily used as an instrument of immigration control in the EU, 
which is expressly allowed under the Directive. Consequently, a relevant point in order 
to answer the main question of this book is to what extent this instrumental use of 
social law is allowed by international law. Should the sphere of immigration control be 
separated from the sphere of aliens’ material rights? Or is some kind of convergence 
of both spheres allowed by international law? If so, to what extent? Does international 
law limit the freedom of states in this regard? This final chapter will reflect upon and 
summarize the answers to these questions. 

Section 15.2 will reiterate a number of important aspects of the standards on social 
security and employment laid down in the EU Reception Conditions Directive as 
found in Part I of this book. Particularly, as this is relevant for an evaluation under 
international law, this section will discuss on different levels the degree of convergence 
between the sphere of immigration control and the sphere of material rights. Section 
15.3 will analyse the obligations for states as regards asylum seekers’ access to social 
security and employment that stem from international law as elucidated in Parts II and 
III. Thus far, a distinction has been made in this book between obligations to grant equal 
treatment and obligations to grant other kinds of minimum protection. The conclusions 
on these two issues can be found in Chapters 8 and 14, respectively. Section 15.3 will 
discuss these different obligations together and will list a number of common and 
general factors relevant for the existence and scope of these obligations. Finally, section 
15.4 will assess the standards laid down in the EU Reception Conditions Directive in 
relation to the obligations stemming from international law.       

15.2 Reception of asylum seekers in the European Union

15.2.1 Convergence from the outset and in external appearance

The need to harmonize the standards on the reception of asylum seekers in EU 
Member States arose in the nineties of last century in the context of an increasing 
number of asylum seekers arriving in the European Union. The European Commission 
urged Member States to harmonize their reception conditions for asylum seekers in 
order to prevent ‘secondary movements’ of asylum seekers, i.e. movements towards 
the Member State with the most generous conditions. In addition, the Commission 
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noted that it is difficult to expel rejected asylum seekers who have become, due to 
long asylum procedures, socially and economically integrated in the host state. The 
EU Reception Conditions Directive was eventually adopted in 2003 on the basis of 
title IV of the Treaty establishing the European Community, which dealt with visas, 
asylum, immigration and other policies related to the free movement of persons. The 
directive became one of the instruments of the Common European Asylum System, 
as indicated by the European Council during its meeting in Tampere in 1999. Hence, 
as from the outset and in external appearance, the EU Reception Conditions Directive 
is an instrument of EU asylum policy. The spheres of immigration or asylum policy 
and material rights of asylum seekers are not separated in the European Union. To the 
contrary, they are integrated into one system and have the same legal basis.  

The case study on the Netherlands shows that this is not self-evident. In the Netherlands 
the reception of asylum seekers at first was part of general social welfare policies. 
Up until 1987, asylum seekers were eligible for the same social assistance benefits 
as nationals. Due to pressure from the municipalities, a separate welfare scheme 
was introduced. This scheme fell under the general social welfare portfolio and the 
introduction of a separate welfare scheme for asylum seekers was based on and justified 
by a general provision in the national social assistance scheme. In the mid-nineties, the 
reception of asylum seekers was transferred to the immigration policy portfolio and 
the exclusion of asylum seekers from the general social assistance scheme became 
explicitly based on their immigration status. Accordingly, it is possible to identify a 
development in the Netherlands between 1985 and 2012 in the external appearance of 
the policy on the reception of asylum seekers towards more convergence between the 
sphere of asylum seekers’ material rights and the sphere of border control.

15.2.2 Convergence in official discourse

Part I has paid much attention to the official reasons brought forward by states for 
introducing or not accepting certain reception standards. It has been seen that the 
standards on the reception of asylum seekers were primarily justified and explained by 
reasons related to immigration control.

Existing research on the reception of asylum seekers had already indicated that the 
rights of asylum seekers as regards social security and employment were curtailed in 
many European countries in order to prevent this from becoming a major pull factor 
for asylum seekers and in order to prevent asylum seekers’ integration into the host 
society.2 The case study on the reception of asylum seekers in the Netherlands 
confirmed these findings. The examination of the negotiation process leading to the 
adoption of the EU Reception Conditions Directive revealed that the standards laid 

2 See the literature mentioned in footnote 6 of Chapter 1 and footnote 1 of Chapter 2. 
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down in this directive were also for a large part based on and justified by reasons 
related to immigration control. The case study on the Netherlands shows, however, that 
the state’s interest in immigration control can point in different directions as regards 
the reception of asylum seekers. Initially, the state brought forward reasons related 
to immigration control to deny (certain categories of) asylum seekers any kind of 
social assistance benefits. Later on, the state used such reasons in order to justify the 
provision of a certain kind of assistance to asylum seekers. The reasoning changed from 
preventing the existence of possible pull factors for asylum seekers towards granting 
asylum seekers social assistance in order to exercise control over them and facilitate 
expulsion if their asylum claims are rejected. An examination of the negotiation process 
of the EU Reception Conditions Directive shows that on the initiative of the Council 
the wider possibility to deny reception benefits and the possibility to subject asylum 
seekers to a certain amount of state control have been included in the directive. 

Hence, official discourse on the reception of asylum seekers in the EU is not primarily 
about reserving scarce resources for members of the community. The reduction of 
asylum seekers’ rights is not only or even primarily based on the absence of community 
membership or, in other words, on their (precarious) immigration status. Instead, 
reduction and provision of rights to asylum seekers as regards social security and 
employment is used as a means of preventing the arrival of more asylum seekers, as a 
means of inciting asylum seekers to leave and as a means of facilitating the expulsion 
of rejected asylum seekers. This indicates a rather strong convergence of the sphere of 
immigration control with the sphere of asylum seekers’ material rights.      

15.2.3 Convergence in standards ultimately adopted

The standards laid down in the directive and in the proposal for a recast of this directive 
on social security and employment display an intertwining with the state’s immigration 
power with regard to the possibilities to reduce or withdraw reception benefits on the 
basis of the behaviour of the asylum seeker in the asylum procedure. In addition, the 
directive does not require Member States to grant asylum seekers equality of treatment 
with nationals in these fields. To the contrary, as has been stated above, the directive 
leaves significant room for Member States to exercise control over asylum seekers 
and to deny asylum seekers any kind of state support and access to the labour market. 
The directive therefore does not require separating the sphere of immigration control 
entirely from the sphere of asylum seekers’ material rights. 

On the other hand, the directive limits the freedom of manoeuvre of states in this regard. 
As the directive contains a limitative list of grounds for reduction or withdrawal of 
reception benefits, states are no longer free to deny assistance to categories of asylum 
seekers of their own choosing. Moreover, even if withdrawal of reception benefits is 
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allowed by the directive, the directive requires Member States to justify this denial 
on individual grounds and to show that the denial is proportionate. In addition, the 
directive obliges Member States to ensure that ‘material reception conditions’ and 
necessary health care are available for asylum seekers. ‘Material reception conditions’ 
are defined as conditions that include housing, food, clothing and a daily expenses 
allowance. Consequently, Member States should ensure that these basic needs of 
asylum seekers are catered for.

In short, the directive permits using the reception of asylum seekers as an instrument 
of immigration control, but curtails the state’s freedom of manoeuvre in this regard in 
a number of ways.      

15.3 Evaluation of the state obligations stemming from 
international law

15.3.1 Introduction

Before the main question of this study will be answered in Section 15.4, the results of 
the examination into state obligations stemming from international law will be analysed 
and evaluated here. Instead of repeating and summarizing the sub-conclusions to Part II 
and Part III, this section will take a different approach. It will list a number of relevant 
factors for the existence and scope of state obligations in the field of social security and 
employment that have been identified in this study. In this way, general tendencies can 
be identified and the implications of the findings outside the specific scope of this study 
may come to the fore. 

A more detailed discussion of the various state obligations found in international law 
and an assessment of the standards laid down in the EU Reception Conditions Directive 
as to their conformity with these obligations will be provided in Section 15.4.

15.3.2 Separation vs. convergence  

As has been indicated in Chapter 1, Bosniak has convincingly argued that normative 
debates on the rights of aliens centre on a jurisdictional question: How far does 
sovereignty reach before it must give way to equality? Put differently: Which norms 
are supposed to govern: exclusionary norms of border control or more inclusive norms 
of equal human rights? If both sets of norms apply, how should they be reconciled?   

Indeed, this book has shown that also in international law on the rights of aliens, 
jurisdictional disputes on the proper location of the state’s sovereign immigration 
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power are paramount. The extent to which the state’s immigration power may converge 
with the material rights of aliens is inherently in a state of flux and is subject to opposite 
forces. As a result, questions about the specific meaning of terms like ‘lawfully in the 
territory’ or ‘discrimination on the ground of nationality’ are difficult to answer and lead 
to technical analyses and opposite views. After all, these questions are in the middle of 
the jurisdictional dispute. 

Nevertheless, it has been shown that it is often possible to identify answers in 
international law to this jurisdictional question. It has been argued that international law 
does not require states to completely separate the field of immigration control and the 
field of social security and employment rights. International law does not require states 
to provide asylum seekers equal access to their labour markets with their nationals. 
Asylum seekers’ entitlement to equal treatment with nationals as regards social security 
is qualified. It depends on the fulfilment of different qualifying conditions as regards 
legal status and community ties. 

The spheres of border control and social security under international law can be 
represented in diagram form as follows:

This figure shows that, in my view, the sphere of immigration control and the sphere of 
social security are distinct but overlapping spheres under international law. As regards 
social security rights, states are not allowed to exclude all aliens on the basis of their 
sovereign immigration power. By identifying the relevant qualifying conditions for 
entitlement to equal treatment with nationals, international law has to a certain extent 
established how far the sovereign immigration power may reach before it must give 
way to equality. However, the proper boundaries and the extent of overlap between 
the different spheres are challenged a lot and therefore remain subject to change. The 
solutions found in international law for the jurisdictional dispute therefore have an 
inherently tentative character. 

The following sub-sections will list a number of relevant factors for the existence 
and scope of state obligations in the field of social security and employment. Some 
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of these factors have implications for the extent of the convergence that is allowed 
under international law between the state’s immigration power and the material rights 
of asylum seekers. For example, the intensity of the convergence between the state’s 
immigration power and the field of social security allowed for by international law may 
change over time. With the lapse of time, obligations of the state under international 
law towards asylum seekers present on their territory tend to move more towards 
sphere separation (see further Section 15.3.7 below). While due to the tension between 
the sphere of immigration control and the sphere of equal human rights, the character 
of the specific state obligations identified in this study is inherently tentative, the factors 
discussed in the following sub-sections may have a more durable nature.     

15.3.3 Relevance of the right at stake

This study has focussed on two important rights for asylum seekers: social security 
and access to the labour market. It has been seen that the protection of these rights for 
asylum seekers differs significantly under international law. Whereas international law 
does provide certain categories of asylum seekers with a right to equal treatment with 
nationals as regards social security; it does not require states to grant any category 
of asylum seekers the same access to their labour markets as nationals. In addition, 
eligibility for certain rights under international law is dependent on whether the person 
concerned is allowed to work in the territory or not. As regards the regulation of access 
to their labour markets, states therefore have more discretion under international law 
than as regards the regulation of access to their social security systems. Indeed, the 
freedom of states to regulate access to their labour markets shows a close resemblance 
to the freedom of states to regulate access to their territory. Hence, the entitlement to 
equal treatment and, connected to that, the legitimate influence of the border on the 
material rights of asylum seekers, is dependent on the specific material right at stake. 

On the other hand, this study demonstrates that the existence and scope of state 
obligations as regards asylum seekers’ access to social security and employment is 
not entirely dependent on the specific human right at stake, i.e. whether it concerns 
classical human rights or civil liberties or whether is concerns social or economic 
human rights. Especially in the last decade, a development has taken place in the 
interpretations of classical human rights, such as the right to life or the right to be free 
from inhuman or degrading treatment, involving more and more obligations for the 
state of a socioeconomic nature. This study shows that for the identification of such 
state obligations stemming from civil and political rights, vague and general norms are 
being interpreted and in defining the scope of such obligations, attention is being paid 
to availability of resources. This bears a close resemblance to the state obligations laid 
down in social and economic human rights conventions. In this study it has been argued, 
therefore, that it is no longer tenable to hold that economic and social human rights 
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are inherently of a different nature than civil and political rights and that economic 
and social rights by their very nature do not contain clear legal obligations for states. 
Consequently, this study underlines the indivisibility of human rights.  

15.3.4 Relevance of permitted entry

It has been submitted in this book that in order to be eligible for certain rights, especially 
the right to equal treatment with nationals in the field of social assistance, it is required 
to be, at least, ‘lawfully in’ the territory of the host state. While the Refugee Convention 
grants this right only to refugees who are ‘lawfully staying’ in the territory of the host 
state, a condition that asylum seekers generally cannot meet, the European Convention 
on Social and Medical Assistance and the European Social Charter grant the right to 
equal treatment with nationals to asylum seekers ‘lawfully present’ in the territory. 
In addition, it can be argued that being lawfully in the territory is also a (minimum) 
condition for being in a relevantly comparable situation with nationals as regards social 
security, as required under Article 14 ECHR. In Chapter 5, it has been argued that the 
most persuasive interpretation of the term ‘lawfully in the territory’ in the Refugee 
Convention entails that asylum seekers can only be lawfully in the territory if they have 
entered the country lawfully, i.e. if they have reported themselves or are apprehended 
at the border and if they have explicitly been allowed to physically access the territory. 
Such asylum seekers continue to be lawfully in the territory if they do not violate any 
requirement imposed on them as a condition for entry. The status of asylum seekers 
who have entered the country without permission of the authorities only becomes 
‘regularised’ within the meaning of the Refugee Convention once they are explicitly 
allowed to take up residence in the territory. Asylum seekers who have entered the 
territory without permission are therefore in general not ‘lawfully in the territory’ 
within the meaning of the Refugee Convention pending the asylum procedure, even 
though they might be allowed to await the outcome of this procedure on the territory. 
It has been argued in Chapter 5 that this interpretation best fits the text, context and 
object and purpose of the Refugee Convention. In addition, Chapter 5 has shown that 
a distinction with regard to asylum seekers’ material rights on the basis of whether or 
not they have applied for asylum at the border and have thereupon been admitted to the 
territory can also be found in domestic law, for example in the United States and in the 
United Kingdom.    

Due to the lex specialis nature of the Refugee Convention as regards refugees’ material 
rights and due to explicit references in the other legal instruments to the Refugee 
Convention, it was contended in Chapters 6 and 7 that the interpretation of the phrase 
‘lawfully in the territory’ in the context of the Refugee Convention should also apply 
to such phrases in other international legal instruments. Consequently, permitted entry 
into the territory of the host state is relevant for entitlement to equal treatment with 



429

15. Conclusions

nationals in the field of social assistance. Asylum seekers who have entered the territory 
without the authorities’ permission are generally not entitled to equal treatment with 
nationals as regards social assistance pending the determination of their asylum claim. 
This study shows, however, that international law does contain other safeguards for the 
protection of their basic subsistence needs. 

15.3.5 Relevance of being an asylum seeker

It is important to note here that for the existence of most state obligations identified in 
this book the special status of asylum seekers (as potential refugees) is decisive. This 
is true for state obligations to accord non-nationals the same treatment as nationals as 
regards social security benefits laid down in international social security law. Most 
of these obligations are subjected to reciprocity, but apply as well, on the basis of 
additional protocols, to refugees in the sense of the Refugee Convention (see Chapter 
6). The ECtHR, when examining distinctions based on immigration status in the field 
of social benefits, also attaches importance to (potential) refugee status, as it argues that 
the immigration status of refugees is not subject to an element of choice. For (potential) 
refugees, therefore, it has been argued in Chapter 7 that the ECtHR seems to require 
more ‘weighty’ reasons to justify unequal treatment with nationals based on their 
immigration status than for other categories of immigrants.

Not only the obligation to grant certain categories of asylum seekers equality of 
treatment with nationals is for a large part based on their potential refugee status but also 
the other state obligations identified in this study explicitly and, arguably, exclusively 
apply to asylum seekers. This is obvious for the state obligations stemming from the 
Refugee Convention. But again, the ECtHR also seems to find the special vulnerable 
status of asylum seekers decisive or at least particularly relevant for its finding in the 
case of M.S.S. v. Belgium and Greece that to leave an asylum seekers in a situation 
in which he is unable to cater for his most basic needs violates Article 3 ECHR (see 
Chapter 12). Finally, as regards the rights laid down in the ICESCR, it has been argued 
in Chapter 11 that it is more difficult for states to argue that the complete denial of state 
support or the right to work to destitute asylum seekers fulfils the requirements of the 
covenant’s general limitation clause than to argue that such a denial is in conformity 
with this clause as regards other categories of immigrants without a residence permit.

Most safeguards for asylum seekers found in this study are therefore not based on 
personhood alone. An important consequence of this finding is that the state obligations 
identified in this book do not necessarily apply to or do not necessarily have the same 
scope for other categories of (illegal) immigrants. It is not possible, therefore, to 
perceive the state obligations found in this study as general minimum norms as regards 
non-nationals’ access to social security and employment.            
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15.3.6 Relevance of availability of resources

As has been noted above, for the evaluation of the EU Reception Conditions Directive 
under international law, the official rationale put forward by states for introducing 
certain standards in this directive is important. Especially as regards the evaluation 
under international provisions not related to equal treatment, it has been seen to be 
relevant whether the policy on the reception of asylum seekers is justified on the basis 
of unavailability of resources or on the basis of immigration control. In general, official 
justifications given by the state are a relevant factor for examining compliance with 
international provisions on equal treatment and non-discrimination. Part II  has shown, 
however, that provisions on equality of treatment between nationals and non-nationals 
in the field of social security often fit in what is known as the closed model of equal 
treatment provisions, as a result of which only very little or even no room exists for 
exceptions. As regards Article 14 ECHR, an ‘open’ provision on non-discrimination, 
the ECtHR has left little room for justifying unequal treatment based on nationality in 
the field of social security, but has held both resource scarcity and immigration control 
to be a legitimate aim for making distinctions. Hence, as regards the question whether 
asylum seekers are entitled to equal treatment with nationals as regards social security 
benefits, it is not relevant whether unequal treatment is based on unavailability of 
resources or on the state´s sovereign immigration power. 

This is different with regard to the question whether any (positive) state obligation to 
provide asylum seekers with social security benefits or access to the labour market 
stems from international law not devoted to equal treatment or non-discrimination. In 
Chapter 12 it has been argued that for a positive obligation to arise in this regard from 
Article 3 ECHR, it has to be established whether the state can be held responsible 
for poor living conditions. The ECtHR seems to be of the opinion that states cannot 
in general be held responsible for poverty or for a lack of resources for dealing with 
naturally occurring phenomena. Hence, if states convincingly argue that denial of state 
support is due to the unavailability of resources, they might not be held responsible for 
poor living conditions under Article 3 ECHR. Likewise, with regard to the ICESCR, 
unavailability of resources is an important factor for the existence of (positive) state 
obligations. If states base a denial of state support on unavailability of resources, they 
do not have to meet the different requirements of the general limitation clause, and may 
still act in conformity with the ICESCR if they can show that they use all available 
resources to achieve the progressive realization of the right concerned (see Chapter 11). 
To the contrary, if they explicitly do not refer to availability of resources, the denial of 
state support should meet the requirements of the covenant’s general limitation clause, 
e.g. the limitation should be in conformity with the nature of the right concerned. 
Hence, as regards possible positive state obligations in the field of social and economic 
policy, states have a significant degree of discretion under international law in the case 
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of unavailability of enough resources. Resource scarcity is therefore a relevant factor 
for the existence of positive obligations in this field.  

15.3.7 Relevance of the elapse of time

A relevant factor for the existence and scope of state obligations stemming from 
international law as regards the reception of asylum seekers has been seen to be the 
elapse of time. In this study it has been argued that asylum seekers are entitled to equal 
treatment with nationals as regards social insurance benefits if they meet residence or 
ordinary residence requirements. Both conditions are of a factual nature. Meeting the 
residence test is primarily dependent on a certain lapse of time. It has been contended in 
Chapters 5 and 6 that a person is a resident in a given territory if he dwells in the territory 
for a certain period of time, arguably three to six months. In order to be ‘ordinarily 
resident’ in a country, the establishment of durable ties between the person concerned 
and the host state should be shown. The passage of time is a relevant, albeit not decisive, 
factor in meeting this condition. Also in other aspects, the lapse of time has been seen to 
be a relevant factor for the existence and scope of state obligations. Chapters 5 and 10 
show that the Refugee Convention explicitly mentions the factual lapse of time as an 
eligibility condition for a number of important rights. Most relevantly, it prescribes that 
states may no longer subject asylum seekers to restrictive measures as regards access 
to wage-earning employment for the protection of the national labour market and to 
conditions based on legislative reciprocity if they have completed three years’ residence 
in the country. It can even be argued that asylum seekers who have not yet received a 
final decision on their asylum application within three years after the lodging of their 
application should considered to be eligible for the benefits laid down in the Refugee 
Convention for refugees ‘lawfully in’ and ‘lawfully staying in’ the territory. In addition, 
for a positive state obligation to arise under Article 3 ECHR in the socioeconomic 
sphere, the ECtHR generally pays attention to the duration of the ill-treatment and to 
the prospect of the situation improving within a reasonable time-frame (see Chapter 
12). Hence, on different levels and with different consequences, the passage of time is a 
relevant factor for the existence and scope of state obligations to grant asylum seekers 
access to social security and employment.  

15.3.8 Relevance of the degree of control exercised over asylum seekers

A final factor identified in this study as being relevant for the scope of state obligations 
for asylum seekers’ socioeconomic living conditions is the amount of control that asylum 
seekers are subjected to. In the context of Article 3 ECHR, this study has identified a 
different framework of review for living conditions in the context of detention than for 
living conditions in a context not related to detention or deprivation of freedom. Chapter 
12 shows that the reason for a heightened scrutiny as regards detention conditions as 
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brought forward by the Court was that detainees are in a vulnerable position as they 
are entirely under the control of the authorities and have only limited contacts with the 
outside world. Consequently, as regards persons in detention, the Court has identified 
a number of detailed and far-reaching positive obligations. For example, states should 
ensure that detainees are entitled to enough living space, are eligible for medical aids 
such as glasses and dentures, are entitled to adequate food and toiletries and receive 
adequate and effective health care. Being subjected to poor living conditions for only 
a few hours or days can, under certain circumstances, already reach the threshold of 
seriousness in the context of detention. In the context outside detention, states should 
ensure that asylum seekers are able to meet their basic needs, such as accommodation, 
food and sanitary conditions, but the Court has not identified detailed obligations 
with regard to the quality of such facilities. In addition, if there is any prospect of 
improvement of living conditions within ‘a reasonable timeframe’, Article 3 ECHR 
will not be violated.  

In Chapter 12, it has been argued that even where asylum seekers are not in fact 
deprived of their liberty and held in closed detention centres, the accommodation in 
asylum seekers reception centres may be relevantly comparable to a stay in a closed 
detention centre. Since state authorities often decide on the asylum seeker’s place of 
living and since the high degree of control exercised over asylum seekers living in 
asylum seekers reception centres makes it virtually impossible to leave these centres, it 
has been submitted that there are sound reasons to apply the framework of review under 
Article 3 ECHR for detention conditions to the living conditions in asylum seekers 
reception centres as well. 

This study has focussed on the existence and scope of state obligations as regards social 
security and employment. It has therefore not examined to what extent states are allowed 
under international law to subject asylum seekers to a significant degree of control. 
However, it has identified an important consequence in the socioeconomic sphere of 
applying a large degree of control to asylum seekers. If states decide where asylum 
seekers should live, make eligibility for social benefits subject to actual residence in 
that specific place and impose on asylum seekers regular obligations to report there, it 
can be argued that these states have more far-reaching and more detailed obligations to 
ensure adequate living conditions under Article 3 ECHR than if they do not impose on 
asylum seekers such a large degree of control. 

15.3.9 Concluding remarks

The previous subsections have listed a number of general factors that have turned out 
to be of relevance for the existence and scope of state obligations under international 
law with regard to the access of asylum seekers to social security and employment. 
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Some of these factors mainly influence the extent of convergence between the sphere 
of immigration control and the sphere of social security or employment rights allowed 
under international law (e.g. the lapse of time, permitted entry, being an asylum seeker, 
the specific material right at stake), whereas other factors primarily influence the 
existence and scope of state obligations in the socioeconomic sphere in general (e.g. 
availability of resources, degree of state control).  

The relevance of the different factors identified in the previous sub-sections resembles 
the findings of Bosniak in her recent work on ‘personhood rights’ in the context of the 
US constitution. She argues that even if rights are formally based on personhood, not all 
persons will necessarily receive full protection of these rights. This is caused by the fact 
that conceptions of personhood are often restrained as they are generally understood 
as requiring some kind of context to be fully actualized. Bosniak submits that there are 
a number of compelling reasons for requiring some kind of a context for personhood 
rights, a practical reason being that personhood rights can only be effectively protected 
if there is a sovereign body to enforce them. Personhood rights should therefore be 
located within the shelter of some form of collective peoplehood and/or in some 
specific physical place. Another reason is that personhood rights generally derive 
from a legal document that binds a specific political community, as a result of which 
such ‘constitutional personhood’ entails an inherently context-situated conception of 
personhood. The question then remains, however, when one is considered to be ‘in the 
context’. Bosniak argues that ‘being within the context’ can be understood in legal-
status terms, in territorial terms, or in situational terms (and argues that preference 
should be given to the latter). While personhood rights and human rights are distinct 
in a number of important ways, Bosniak submits that they nonetheless share a number 
of important characteristics, e.g. their concern with the protection of individuals from 
various forms of political and social harm. She assumes that the findings into the use of 
the concept of ‘personhood’ may offer insights which are also applicable to the theory 
on human rights, especially with regard to migrants.3 This book shows indeed that 
while in international human rights law, rights generally accrue to ‘everybody’, one 
still has to be ‘in the context’ in legal-status terms (cf. the relevance of permitted entry, 
being an asylum seeker), territorial terms and/or situational terms (cf. the relevance of 
the degree of state control, the lapse of time) in order to receive full protection of these 
rights. In other words, sphere separation is only prescribed by international law for 
persons who are deemed to be ‘in the context’ in some kind of way.     

3 Bosniak 2011. 
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15.4 Assessment of EU Reception Conditions Directive in relation 
to international law 

15.4.1 Introduction

The foregoing section has analysed the results of the examination into international 
law and has identified a number of general relevant factors for the existence and scope 
of state obligations under international law as regards asylum seekers’ access to social 
security benefits and to the labour market. This final section will answer this study’s 
main question by comparing the standards on social security and employment laid 
down in the EU Reception Conditions Directive and in the proposal for its recast with 
the obligations for states in these fields stemming from international law.   

As has been noted in Chapter 1, the treaty basis of the directive explicitly states that 
the directive ‘must be in accordance with the Geneva Convention of 28 July 1951 and 
the Protocol of 31 January 1967 relating to the status of refugees, and other relevant 
treaties’.4 The preamble of the directive refers to ‘the full and inclusive application of the 
Geneva Convention relating to the Status of Refugees of 28 July 1951, as supplemented 
by the New York Protocol of 31 January 1967’ and to Member States’ consistency with 
‘obligations under instruments of international law to which they are party and which 
prohibit discrimination’.5 As Battjes observed, by means of these statements, Member 
States very explicitly affirmed their anterior obligations under international law.6 
Accordingly, the standards laid down in the EU Reception Conditions Directive should 
be interpreted in accordance with the other relevant international treaties to which the 
Member States are party.7 In addition, when a standard laid down in the EU Reception 
Conditions Directive conflicts with a standard stemming from international law, and 
conciliatory interpretation is not possible, the latter has precedence.8 Conciliatory 
interpretation is often possible as regards the EU Reception Conditions Directive, as 
the standards in this instrument are ‘minimum standards’, which means that Member 
States have the power to introduce or maintain more favourable provisions for asylum 
seekers. In addition, most rules leave a large amount of discretion to the Member States.9 

4 Article 78 TFEU, ex Article 63 TEC. More generally, Article 351 TFEU (ex Article 307 TEC) states 
that the rights and obligations arising from agreements concluded before 1 January 1958 or, for acced-
ing states, before the date of their accession, between one or more Member States, on the one hand, 
and one or more third countries, on the other, shall not be affected by the provisions of the Treaties.   

5 The phrase ‘which prohibit discrimination’ is deleted in the proposal for a recast of the directive. 
6 Battjes 2006, p. 62. 
7 Battjes 2006, p. 76. 
8 Cf. Article 30(2) of the Vienna Convention on the Law of Treaties: ‘When a treaty specifies that it is 

subject to, or that it is not to be considered as incompatible with, an earlier or later treaty, the provi-
sions of that other treaty prevail’. See also Battjes 2006, pp. 603-604.  

9 Battjes 2006.
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Accordingly, this section will compare the standards on social security and access to 
employment laid down in the EU Reception Conditions Directive and the proposal 
for its recast with the state obligations in these fields stemming from international 
law. It will examine whether the directive allows states to act at variance with their 
obligations under international law and will suggest interpretations of and, if necessary, 
amendments to the directive in order to assure its conformity with international law. 
In addition, the question will be answered whether international law contains state 
obligations as regards asylum seekers’ rights to social security and employment that are 
not addressed by the EU Reception Conditions Directive. 

In general, it should be noted here that, as mentioned above in Section 15.2, as regards 
the reception of asylum seekers, EU Member States have not primarily referred to 
resource scarcity in order to justify or explain policy measures. To the contrary, it has 
been suggested in the literature that to set up separate welfare schemes for asylum 
seekers is actually more expensive than to provide them with access to general social 
security schemes.10 As a result, an important factor limiting the existence and scope of 
state obligations in the socioeconomic field (see Section 15.3.6 above) generally does 
not apply to the reception of asylum seekers in the European Union.  

15.4.2 Access to wage-earning employment

As has been noted above, states have a rather large freedom of manoeuvre as regards the 
access of asylum seekers to the labour market under international law. The standards 
laid down in the directive will therefore not easily fall short of the requirements resulting 
from international law. As regards access to the labour market, the directive, however, 
leaves the Member States a particularly large margin of discretion. 

Article 11 of the directive allows Member States to withhold access to the labour market 
pending the entire asylum procedure if a decision in first instance has been delivered 
within a year. If a decision in first instance has not been taken within one year, Member 
States must grant asylum seekers access to the labour market after that year, but are 
allowed to impose all sorts of conditions. 

Article 11 on employment is the only provision laid down in the directive which 
provides for an accretion of rights through the mere passage of time. This provision 
therefore fits in well with the relevance of the lapse of time for the existence and 
scope of state obligations under international law. This provision, however, does not 
take into account the only explicit provision of international law on asylum seekers’ 
access to the labour market: Article 17 of the Refugee Convention. According to this 
article, restrictive measures for the protection of the national labour market may not be 

10 See the literature mentioned in footnote 37 in Chapter 11. 
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imposed on refugees who have completed three years of residence in the host state, or 
who have a spouse or one or more children possessing the nationality of the host state. 
In Chapter 10 it has been argued that this means that it is not permissible to impose 
restrictive measures on asylum seekers whose claim for refugee status has not yet been 
finally rejected in order to prevent a possible pull factor and/or integration into the 
host society if one of these conditions has been fulfilled. Where the directive allows 
denying asylum seekers who fulfil one of these conditions access to the labour market 
and subjecting them to various restrictive conditions, the directive allows Member 
States to breach their obligations under the Refugee Convention. More generally, the 
directive’s approval of a denial of access during the entire asylum procedure may not 
be in conformity with the ICESCR, as it will be difficult to argue that such a measure 
is in conformity with the nature of the covenant’s right to work. Arguably, therefore, 
if the directive should be fully in conformity with international law, the possibility to 
deny access throughout the entire asylum procedure should be deleted. This has in fact 
been proposed by the Commission, but met with significant resistance on the part of 
the Member States. In addition, in order to be fully in conformity with the Refugee 
Convention, the directive should stipulate that for asylum seekers who have completed 
three years of residence in the host state, or who have a spouse or one or more children 
possessing the nationality of the host state, the conditions for granting access to the 
labour market may no longer be aimed at the protection of the national labour market.   

Chapter 13 has shown that the ESC contains a progressive obligation to liberalize the 
rules on access to the labour market and to simplify the procedures with regard to 
asylum seekers who are a national of one of the Contracting Parties to the ESC. Given 
the large number of ratifications of this instrument, a rather large number of asylum 
seekers in the EU actually possess the nationality of one of the Contracting Parties 
to the ESC. The rules on access to the labour market for these categories of asylum 
seekers are therefore subject to a continual obligation of improvement. The proposal 
of the Commission to delete the possibility to deny access to the labour market during 
the entire asylum procedure can therefore be seen as a contribution to meeting Member 
States’ obligations under the ESC.          

15.4.3 Material benefits 

Article 13(1) in conjunction with Article 2(j) of the directive requires Member States to 
provide asylum seekers with housing, food and clothing and a daily expenses allowance. 
This study shows that this is in line with and required by international law, as these 
‘basic needs’ are also explicitly mentioned in the ICESCR and, with the exception of 
clothing, in the case law of the ECtHR on Article 3 ECHR. In addition, to deliberately 
and entirely deny such provisions to asylum seekers or to deliberately leave asylum 



437

15. Conclusions

seekers in a situation in which they cannot cater for these basic needs, is, in general, in 
violation of these instruments. 

As regards the level of these provisions, Article 13(2) of the directive requires them to 
ensure a standard of living adequate for the health of applicants and capable of ensuring 
their subsistence. In general, international law does not offer clear guidance for the 
interpretation of this general and vague norm. This study has, however, identified a 
number of circumstances under which international law does contain more detailed and 
clear standards on the quality of these benefits to be provided to asylum seekers.

In part II, it has been argued that asylum seekers who are lawfully in the territory of the 
host state, i.e. asylum seekers who have explicit permission to enter the territory and who 
do not violate any requirements imposed on them as a condition for entry (see Section 
15.3.4 above), are entitled to equal treatment with nationals as regards social assistance 
schemes under international law. Most clearly, this is true for asylum seekers who are a 
national of one of the contracting parties to the ESC and for asylum seekers who are in 
the territory of one of the contracting parties to the ECSMA. In addition, chapter 10 has 
shown that the Refugee Convention stipulates that refugees may no longer be subjected 
to conditions of legislative reciprocity after three years of residence in the host state. 
This means that all asylum seekers who have resided in a contracting party to the ESC 
for at least three years and who are lawfully present are entitled to equal treatment with 
nationals with regard to social and medical assistance under the ESC, whether they 
are a national of a contracting party to the ESC or not. Finally, it has been submitted 
in chapter 7 that the ECtHR seems to require ‘very weighty reasons’ for distinctions 
between nationals and asylum seekers in the field of social security. Case law of the 
ECtHR shows that in assessing whether such reasons exist, attention should be paid to 
the comparability of asylum seekers with nationals. A relevant analogous situation can 
be based on factual factors such as legal status, fulfillment of other statutory conditions 
of the benefit scheme concerned, contributions to the financing of the social security 
system etc. Arguments based on reciprocity are not deemed relevant in this regard by 
the ECtHR. There is however no case law yet on the distinctions between nationals 
and asylum seekers in social assistance schemes under Article 14 ECHR. In view of 
the more clear and detailed provisions on equal treatment with nationals in the field of 
social assistance in the ESC and the ECSMA and the frequent references to the ESC 
in the case law of the ECtHR, the ECtHR may adopt the same approach as under the 
ESC (without the condition of reciprocity). This would fit its previous case law on 
discrimination based on nationality in the field of social security.   

In chapter 5 is has been argued that asylum seekers cannot ‘stay lawfully in the territory’ 
within the meaning of the Refugee Convention pending the asylum procedure. Asylum 
seekers are therefore not eligible for the benefits that accrue only to refugees lawfully 
staying in the territory of the host state under the Refugee Convention, such as the 
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same treatment as is accorded to nationals with regard to social assistance and social 
insurance benefits. However, it has also been submitted that if states would be allowed 
to extend the asylum procedure for a long period of time and, as such, deny refugees 
these important benefits, this would be contrary to the object and purpose of the Refugee 
Convention. Since the Refugee Convention attaches importance to a (factual) stay of 
at least three years in the territory for an accreditation of rights, it has been submitted 
in chapter 5 that this might indicate that after a (minimum) period of three years of 
residence in the territory, refugees should considered to be de facto ‘lawfully staying’ 
there. Arguably, therefore, asylum seekers who have not yet received a final decision on 
their asylum application should after a considerable period of time, e.g. three years, be 
entitled to the same treatment as nationals with regard to social security, provided that 
the delay cannot be attributed to the asylum seeker.     

For asylum seeker who are lawfully in the territory, therefore, equality with nationals 
should be the relevant standard of treatment as regards minimum subsistence benefits. 
Arguably, also asylum seekers who have not yet received a final decision on their 
asylum application within a reasonable period (e.g. three years) are entitled to equal 
treatment with nationals in this field. The level and form of social assistance benefits 
provided to nationals under general social assistance schemes should be the relevant 
bench-mark for assessing the quality of the benefits provided to these sub-categories of 
asylum seekers. In its proposal for a recast of the directive, the Commission initially laid 
down the safeguard that Member States should ensure that the total value of material 
reception conditions is equivalent to the amount of social assistance granted to nationals. 
However, this met significant resistance among Member States. In the amended 
proposal, the Commission suggested to refer to ‘point(s) of reference established by 
the Member State concerned either by law or practice to ensure adequate standards of 
living for nationals’ and to add that Member States may grant less favourable treatment 
to asylum seekers compared to nationals ‘where this is duly justified’. This rule can be 
interpreted in line with international law. Granting less favourable treatment to asylum 
seekers who are lawfully present on the territory or who have already completed at least 
three years of residence in the territory would then not be justified. The Commission 
explained, however, that this provision would allow Member States to grant asylum 
seekers only a percentage of the national support if the level of support provided to 
nationals goes beyond what is necessary to ensure asylum seekers the required level of 
treatment laid down in the directive. Such an interpretation would not be in conformity 
with the requirements resulting from international law with regard to asylum seekers 
who are lawfully present on the territory. In addition, the Commission explained that 
this provision would still allow Member States to grant asylum seekers some level of 
support in kind. As regards asylum seekers who are lawfully in the territory, provision 
of support in kind is, however, only in conformity with international law if in-kind 
provision is also possible with regard to (certain categories of) nationals under the 
general social assistance scheme.
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To conclude, it can be convincingly argued that contracting states to the ECSMA, ESC 
and/or ECHR are obligated to grant asylum seekers who are lawfully present on their 
territory social assistance in the same way and on the same conditions as their own 
nationals. For asylum seekers who are not lawfully present, such a general obligation 
does arguably not exist under international law, however it can be argued that if such 
asylum seekers do not receive a final decision on their asylum application within a 
certain considerable period of time, e.g. three years, an obligation to provide equal 
treatment with nationals arises as well on the basis of the Refugee Convention. The 
directive only contains one general standard of treatment for all asylum seekers present 
in the territories of the Member States, which can hardly be interpreted as obligating 
Member States to grant asylum seekers equal treatment with nationals. The current text 
of the directive therefore explicitly leaves room for Member States to act in violation 
with their obligations stemming from international law with regard to asylum seekers 
who are lawfully present on their territory. The Commission suggested to raise the 
required level of treatment for all asylum seekers in its (amended) proposal for a recast 
of the directive. This would alleviate the tension between the directive and Member 
States’ obligations under international law to a large extent, as it would be possible to 
interpret the text of the amended Commission proposal in line with these obligations 
with regard to asylum seekers who are lawfully present on the territory or who have 
completed a significant period of residence in the territory. Another way to make the 
directive more in line with Member States’ obligations under international law would be 
to include ‘equality with nationals’ as the required level of treatment for asylum seekers 
who are lawfully present on the territory only and, arguably, to include a time limit after 
which all asylum seekers would be eligible for equal treatment with nationals.11 

Further, as has been noted above, if Member States subject asylum seekers to a 
significant degree of state control as regards their place of living, which is allowed 
under the directive, it can be argued that the general standard of treatment laid down in 
the directive should be interpreted on the basis of the ECtHR’s case law on detention 
conditions under Article 3 ECHR. This would mean that the living conditions of asylum 
seekers in accommodation centres should be subjected to a rigorous scrutiny. The 
(cumulative effect of) factors such as clean and hygienic conditions, availability of 
clean bed linen and adequate food, an acceptable temperature, enough living space, 
availability of a radio or TV and adequate sanitary conditions (including availability 
of toilet paper) should be taken into account. The general and vague wording of the 
level of treatment to be accorded to asylum seekers laid down in article 13(2) of the 
directive, in combination with the existence of a number of additional safeguards for 
the provision of housing in kind in accommodation centres – including the explicit 

11 Cf. the provision in the Belgian law on the reception of asylum seekers that stipulates that a Royal 
Decree can establish a time limit after which asylum seekers become eligible for general financial as-
sistance, instead of assistance in kind (see footnote 115 in chapter 11). 
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statement that accommodation centres should guarantee an adequate standard of living 
in article 14(1)(b) - leaves room for such an interpretation.       

15.4.4 Health care

On health care, the directive only contains one general and rather short provision. Article 
15 of the directive determines that Member States should ‘ensure that applicants receive 
the necessary health care which shall include, at least, emergency care and essential 
treatment of illness’. Arguably, this obligation meets the minimum requirements under 
the ICESCR and under (the positive limb) of article 2 ECHR (see chapters 11 and 12). 

The wording ‘necessary’ and ‘at least’ indicate a rather large margin of discretion for 
the Member States. This study shows that international law provides some guidance as 
to the interpretation of this general norm. First of all, international social security law 
indicates that asylum seekers who are ‘ordinarily resident’ in the territory of the host 
state, should be able to access general health insurance schemes on the same footing as 
nationals. It has been argued in chapter 6 that ‘ordinary residence’ is a factual condition, 
requiring the establishment of strong social ties. Since legal status may not be a decisive 
factor in meeting this test, asylum seekers may be able to establish an ‘ordinary 
residence’ in the host state under certain circumstances. Secondly, if medical assistance 
is subject to a needs test, asylum seekers who are lawfully in the territory are entitled 
to the same treatment as nationals under the ECSMA and the ESC (under the same 
conditions as social assistance, see further Section 15.4.3 above). Under these different 
circumstances, equality with nationals should be the relevant standard of treatment. 
In that case, granting asylum seekers only ‘emergency care and essential treatment of 
illness’, which is allowed under the directive, is not in conformity with international 
law. The amended Commission proposal adds ‘essential treatment of post traumatic 
disorders’ to Article 15 but does not suggest to change the required level of health 
care.12 If the directive is supposed to be fully in line with Member States’ obligations 
under international law, it should at least stipulate that Member States should grant the 
categories of asylum seekers mentioned above the same access to health care insurance 
or medical assistance as their own nationals.    

In addition, if asylum seekers live in conditions relevantly comparable to detention, the 
case law of the ECtHR indicates that states have far-reaching obligations to ensure their 
health. They should ensure that diagnoses and care are prompt and accurate and that a 
comprehensive record is kept of asylum seekers’ state of health. Treatment should not 
just be aimed at addressing symptoms of a disease, but should be aimed at curing or 

12 Note that the initial proposal of the Commission to determine that asylum seekers with special needs 
should receive appropriate mental health care under the same conditions as nationals met with strong 
reservations in the Council and in the European Parliament. 
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preventing aggravation. Again, mere granting of emergency health care and essential 
treatment of illness would not seem to meet these requirements. Arguably, however, 
the specific reference to an adequate standard of living that should be guaranteed in 
accommodation centres according to Article 14(1)(b) of the directive can be interpreted 
in conformity with these obligations under the ECHR if the degree of state control in 
such centres is relevantly similar to the degree of state control in detention centres. 

15.4.5 Denial, reduction and withdrawal of reception benefits

The directive allows Member States to reduce or withdraw reception benefits on 
a limitative number of grounds. In addition, the directive does not apply to asylum 
seekers who are not allowed to remain on the territory or once a final decision on the 
asylum application has been taken. How does this relate to international law? In this 
regard, it is important to note that this study has shown that to deliberately deny state 
support to destitute asylum seekers who are unable to meet their basic needs can be in 
violation of Article 3 ECHR and, arguably, with Article 11 ICESCR. Obviously, the 
possibility laid down in the directive to withdraw reception benefits and to ask for a 
refund if an asylum seeker has concealed financial resources and had sufficient means 
to cover material benefits and health care is not in violation of these articles, as these 
asylum seekers are not destitute. But what about the other possibilities granted to states 
for reduction and withdrawal of reception benefits?

The main rule of Article 3 ECHR is that ill-treatment is prohibited, irrespective of 
the victim’s behaviour. Chapter 12 has argued, however, that this rule is subject to 
exception. Case law of the ECtHR indicates that under certain circumstances behaviour 
of the person concerned can mitigate the responsibility of the state. Especially refusal of 
offered benefits relieves the state of its obligations under Article 3. Arguably, therefore, 
to deny reception benefits to an asylum seeker who abandons the place of residence 
determined by the authorities, which can be taken as a refusal of proffered benefits, 
does not violate Article 3 ECHR.   

On the other hand, case law has made it clear that if it is a well-known fact that 
certain vulnerable individuals (i.e. asylum seekers) are homeless or live in very poor 
circumstances, the authorities may not use the inaction of the person concerned as 
an argument for circumventing their responsibility. In this light, asylum seekers’ 
unwillingness or inability to comply with reporting duties or with requests to provide 
information, to appear for personal interviews concerning the asylum procedure or to 
claim asylum as soon as reasonably practicable after arrival, might not relieve states 
of their responsibility under Article 3 ECHR. Also the fact that an asylum seeker has 
already lodged an asylum claim in the same Member State does not appear to qualify 
as a relevant factor for mitigating the state’s responsibility under Article 3 ECHR. 
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Accordingly, the possibility laid down in the directive to completely deny reception 
benefits on the basis of these grounds seems to be at variance with Article 3 ECHR. 
Likewise, Chapter 13 has argued that a complete withdrawal of asylum seekers 
eligibility for accommodation, food and clothing seems to violate the ICESCR, as it 
founders on the general limitation clause’s requirement that limitations should be in 
conformity with the nature of the right. 

To a certain extent, the complete withdrawal of reception benefits is not allowed under 
the directive itself, as it contains a number of safeguards that states have to meet in the 
case of reduction and withdrawal. States should take into account the special needs 
of vulnerable asylum seekers and the principle of proportionality and should ensure 
access to emergency health care.13 However, the explicit reference to ‘withdrawal’ in 
Article 16 of the directive does imply that withdrawal is not by definition contrary to 
these safeguards. By allowing such a complete withdrawal of reception benefits, the 
directive therefore allows for treatment contrary to Member State’s obligations under 
international law. The standard initially proposed by the Commission to delete the 
possibility to withdraw reception benefits and to include the safeguard that Member 
States should under all circumstances ensure asylum seekers’ subsistence would have 
removed this conflict between the directive and international law. 

For asylum seekers who are lawfully present and, consequently, entitled to equal 
treatment with nationals as regards social assistance benefits (see Section 15.4.3 
above), reduction and withdrawal of benefits is only possible on grounds that also 
apply to nationals under general social assistance schemes. With regard to this category 
of asylum seekers, most possibilities allowed for under the directive to reduce or 
withdraw reception benefits will therefore probably be at variance with Member States’ 
obligations resulting from international law, as they refer to circumstances closely 
connected to the status of being an asylum seeker and will therefore probably not apply 
to nationals.

As regards the personal scope of the directive, it is important to note that the ECtHR has 
placed particular importance to the vulnerability of asylum seekers for assigning state 
responsibility to ensure asylum seekers’ ability to meet their basic needs under Article 
3 ECHR. The ECtHR has not provided a definition of the category of ‘asylum seekers’. 
In Chapter 12 it has been argued, however, that asylum seekers whose application has 
been rejected but whose expulsion has been suspended by law or forbidden by the 
ECtHR or a domestic court in order to await the outcome of an appeal should still be 
considered to be an ‘asylum seeker’ belonging to a vulnerable category of persons. 
To deliberately deny reception benefits to such asylum seekers if they are destitute 

13 In this way, the directive is also in conformity with the procedural safeguards that apply on the basis 
of Article 8 ECHR in case of eviction from a home (see chapter 12). 
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would then not be in conformity with Article 3 ECHR. In the light of this interpretation, 
the terms ‘allowed to remain’ and ‘final decision’ used in the directive to indicate its 
personal scope should be interpreted broadly in order to assure compliance with Article 
3 ECHR. It has been argued in Chapter 3 that the directive leaves room for such a broad 
interpretation.       

15.4.6 State obligations not addressed by the EU Reception Conditions Directive

With respect to one field of social security, this study has revealed that international law 
contains obligations for states that are not addressed by the EU Reception Conditions 
Directive at all. While the directive deals with asylum seekers’ access to the labour 
market, it does not deal with asylum seekers’ protection against the loss of (enough) 
work-related income caused by a social risk such as sickness, maternity or old age. 
Within the Common European Asylum System, access to social insurance benefits (as 
distinguished from social assistance benefits) is only addressed by the Qualification 
Directive, which applies to persons whose application for asylum has been granted. 
This study has shown, however, that also asylum seekers whose claim for recognition 
of their refugee status has not yet been decided may be entitled to have access to social 
insurance schemes on a same footing as nationals. This is dependent on meeting the 
(factual) requirement of ordinary residence. Accordingly, the EU Reception Conditions 
Directive does not address all obligations for the state as regards asylum seekers’ access 
to social security and employment.   
  

15.5 Concluding remarks

Section 15.4 has provided some guidance for interpretation of norms laid down in the 
EU Reception Conditions Directive in order to ensure compliance with international 
law. In addition, Section 15.4 has identified a number of shortcomings in the EU 
Reception Conditions Directive in relation to Member States’ obligations stemming 
from international law that cannot be solved by conciliatory interpretation. With 
respect to different issues, the directive provides for treatment that falls short of these 
obligations. While the (revised) Commission proposal for a recast of the directive 
addresses some of these shortcomings, e.g. the abolition of the possibility to deny 
access to the labour market pending the entire asylum procedure, it certainly does not 
address all of them. In view of the minimum nature of the standards laid down in the 
directive and the discretionary room for Member States under most provisions, this 
does not mean that the directive actually is in violation of international law. After all, 
the directive allows Member States to retain or introduce more favourable provisions 
in order to comply with their obligations stemming from international law. However, 
if the standards laid down in the directive are supposed to be fully in conformity with 
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Member States’ obligations under international law, and not to allow for treatment that 
falls short of these obligations, some adjustments should be made.

On a more abstract level, one could compare the general factors relevant for the existence 
and scope of state obligations under international law in the field of social security 
and employment identified in Section 15.3 with the standards laid down in the EU 
Reception Conditions Directive. It then appears that some of these factors are reflected 
in the standards adopted in the directive. For example, the directive does provide for an 
(albeit arguably too limited) accretion of rights over time and leaves more discretion to 
states in the field of access to the labour market than in the field of social security. Other 
factors are not taken into account. For example, the directive does not place importance 
on permitted entry or on the degree of control applied to asylum seekers for establishing 
the scope and content of the rights of asylum seekers. Indeed, except for asylum seekers 
with special needs, the directive does not distinguish between different categories of 
asylum seekers. Consequently, while the directive on the whole guarantees a standard 
of treatment largely in conformity with international law for asylum seekers in general, 
this study has argued that some categories of asylum seekers are entitled to a more far-
reaching protection in the light of international law.

A relevant and recurring theme of this book has been the large degree of convergence 
between states’ immigration power and the field of social security and employment 
manifested in the (preparatory work for) the EU Reception Conditions Directive and 
underlying domestic practice. It has been argued that while a full separation of these 
fields is not required, international law does set a number of limits on and attaches a 
number of consequences to this large degree of convergence. This outcome reflects 
the inherent tension between the contesting interests of equal human rights and state 
sovereignty. Due to this tension, the question how far sovereignty may reach before it 
must give way to equality will always be contested and will produce different answers 
over time.
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Samenvatting

Tussen soevereiniteit en gelijkheid 
De opvang van asielzoekers in het internationale recht

Dit onderzoek gaat over de opvang van asielzoekers in de Europese Unie. Asielzoekers 
vormen een speciale categorie vreemdelingen. Ze bevinden zich buiten de staat 
waarvan ze de nationaliteit bezitten of zijn staatloos en verzoeken om toelating op 
grond van internationale bescherming bij een andere staat. Zij zijn nog niet officieel 
toegelaten tot de staat waarvan ze bescherming verzoeken, maar bevinden zich in een 
procedure die moet vaststellen of zij recht tot toelating hebben. Tijdens deze procedure 
mogen asielzoekers niet worden uitgezet, ondanks dat ze wellicht niet aan de vereisten 
voor toelating of verblijf van het land waarvan ze bescherming verzoeken voldoen. 
De duur van de procedure varieert zeer; het kan enkele weken of enkele jaren duren 
totdat vaststaat of een asielzoeker in aanmerking komt voor toelating op grond van 
internationale bescherming. Om gedurende deze periode in hun basisbehoeften te 
kunnen voorzien, zijn asielzoekers in het algemeen aangewezen op werk en/of sociale 
voorzieningen. 

Tijdens de laatste decennia is de toegang van asielzoekers tot sociale voorzieningen en 
tot de arbeidsmarkt in veel Europese landen aan verandering onderhevig geweest. Vanaf 
de jaren tachtig van de vorige eeuw werden veel (West-) Europese landen geconfronteerd 
met een toename in het aantal asielverzoeken. Als reactie hierop werd de toegang van 
asielzoekers tot de sociale zekerheid en tot de arbeidsmarkt beperkt. In veel landen 
werden asielzoekers uitgesloten van algemene bijstandstelsels en kwamen zij alleen 
nog in aanmerking voor speciale voorzieningen in natura. In andere landen kregen 
asielzoekers slechts een beperkte periode toegang tot algemene bijstand of kregen zij 
algemene bijstand op een lager niveau dan nationale onderdanen. Tegelijkertijd werd het 
recht op toegang tot de arbeidsmarkt beperkt. In het algemeen werden deze restrictieve 
maatregelen ingevoerd om ‘aanzuigende werking’ te voorkomen en om uitzetting van 
afgewezen asielzoekers te vergemakkelijken door sociale integratie te voorkomen. Het 
opvangbeleid werd aldus steeds meer een instrument van immigratiecontrole.

In januari 2003 werd in de Europese Unie Richtlijn 2003/9/EG van de Raad van 27 
januari 2003 tot vaststelling van minimumnormen voor de opvang van asielzoekers 
in de lidstaten (hierna: de Opvangrichtlijn) aangenomen. Deze minimumnormen 
hebben onder andere betrekking op de toegang van asielzoekers tot de arbeidsmarkt 
en materiële opvangvoorzieningen. Aangezien harmonisatie moeilijk bleek, werden de 
bestaande verschillen tussen de lidstaten en de verschillende restrictieve maatregelen 
voor een groot deel gecodificeerd in deze richtlijn. Op grond van de verdragsbasis 
van de richtlijn (artikel 63(1)(b) van het Verdrag tot oprichting van de Europese 
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Gemeenschap) moet de richtlijn in overeenstemming zijn met het Vluchtelingenverdrag 
en ‘andere desbetreffende verdragen’. De preambule van de richtlijn verwijst onder 
andere naar ‘volledig en niet-restrictieve toepassing’ van het Vluchtelingenverdrag 
en naar de verplichtingen uit hoofde van internationale rechtsinstrumenten die 
discriminatie verbieden. Momenteel wordt er onderhandeld over een herschikking van 
de Opvangrichtlijn. Volgens de Europese Commissie is er in haar herziene voorstel 
voor een herschikking van deze richtlijn voor gezorgd dat de bepalingen ‘volledig 
stroken’ met de verplichtingen van internationaal recht. 

In dit proefschrift wordt uitvoerig onderzocht of de normen neergelegd in de 
Opvangrichtlijn en in de voorstellen voor de herschikking inderdaad volledig in 
overeenstemming zijn met de verplichtingen van de lidstaten van de EU onder 
internationaal recht. 

Analysekader

In dit onderzoek wordt gebruik gemaakt van een analysekader zoals dat is ontwikkeld 
door Linda Bosniak. Zij stelt dat de hoofdvraag in elk normatief debat over de rechten 
van vreemdelingen in feite een jurisdictie vraag is: Hoe ver mag de soevereine 
bevoegdheid van de staat om immigratie te reguleren reiken voordat deze plaats 
moet maken voor gelijkheid? In andere woorden: in hoeverre mag de bevoegdheid 
van de staat tot immigratiecontrole van invloed zijn op de omvang en inhoud van de 
rechten van vreemdelingen die zich op het territorium bevinden? Bosniak onderscheidt 
grofweg twee modellen voor het beantwoorden van deze vraag. Geïnspireerd door 
het werk van Michael Walzer noemt zij deze modellen het sphere separation model 
(gescheiden sferen) en het sphere convergence model (convergentie van sferen). Met 
betrekking tot de rechten van vreemdelingen gaat het dan om de scheiding ofwel 
het samenvallen van de sfeer van immigratiecontrole (de grens) en de sfeer van de 
materiële rechten (zoals werk, sociale zekerheid, onderwijs) van vreemdelingen.  
Aanhangers van het sphere separation model menen dat de ruime soevereine 
bevoegdheid van staten om vreemdelingen toe te laten en uit te zetten strikt moet 
worden gescheiden van andere bevoegdheden van staten met betrekking tot de 
behandeling van vreemdelingen. Er wordt dus een onderscheid gemaakt tussen 
beslissingen ‘aan de grens’ en beslissingen ‘binnen de grenzen’. De idee hierbij is dat 
het territorium noodzakelijkerwijs begrensd is, maar dat binnen de grenzen van het 
territorium universele rechten gelden voor een ieder. Onder het sphere convergence 
model nemen de rechten van vreemdelingen toe naarmate hun gemeenschapsbanden 
toenemen. De status van vreemdelingen in de gemeenschap kan zich onder dit model 
ontwikkelen binnen een reeks van concentrische cirkels, waarbij nationale onderdanen 
zich bevinden in de binnenste cirkel en daardoor de volledige rechten en plichten van 
het lidmaatschap van de gemeenschap bezitten. De rechten van vreemdelingen nemen 
geleidelijk toe in omvang en betekenis naarmate de gemeenschapsbanden van de 
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vreemdeling toenemen en hij dichter bij de status van nationaal onderdaan komt. De 
‘grens’ mag onder dit model dus wel doorwerken en betekenis hebben op het territorium 
en de vreemdelingenstatus is doorslaggevend voor de omvang van de rechten. Er 
bestaat onder de aanhangers van dit model echter geen eensgezindheid over de vraag 
op welke manier de gemeenschapsbanden (en daardoor de rechten) van vreemdelingen 
toenemen. De gemeenschapsbanden van vreemdelingen kunnen toenemen omdat de 
juridische status verandert; door het verstrijken van tijd of andere factoren uit de sociale 
werkelijkheid; of door een combinatie van deze factoren. 
Hoewel het onderscheid tussen deze twee modellen niet te strikt moet worden gezien, 
vormen zij wel waardevolle begrippen waarmee de resultaten van dit onderzoek kunnen 
worden uitgelegd en geanalyseerd.

Doel

Het doel van dit onderzoek is tweeledig. Ten eerste wordt het internationale juridische 
toetsingskader met betrekking tot de toegang van asielzoekers tot de sociale zekerheid 
en de arbeidsmarkt geïdentificeerd en geanalyseerd. Hierdoor kan worden onderzocht 
in hoeverre de bestaande en voorgestelde minimumnormen voor de opvang van 
asielzoekers in de Europese Unie in overeenstemming zijn met dit kader. Ten tweede, 
op een abstracter niveau, wordt in deze studie onderzocht in hoeverre de sfeer van 
de soevereine bevoegdheid tot immigratiecontrole mag samenvallen met de sfeer van 
sociaal- en arbeidsmarktbeleid onder huidig internationaal recht. In hoeverre is de 
bevoegdheid van de staat om immigratie te reguleren van invloed op het bestaan, de 
omvang en de inhoud van verplichtingen voor staten met betrekking tot de sociale 
rechten van asielzoekers onder huidig internationaal recht?

Aanpak

Dit onderzoek bestaat uit drie delen. In het eerste deel wordt onderzocht welke 
minimumnormen omtrent toegang tot sociale voorzieningen en tot de arbeidsmarkt zijn 
neergelegd in de Opvangrichtlijn. Aangezien voor een toetsing aan internationaal recht 
veelal van belang is met welk doel of met welke redenen bepaalde maatregelen worden 
getroffen, wordt in dit deel ook aandacht besteed aan de totstandkomingsgeschiedenis 
van de richtlijn. Verder komen de onderhandelingen over een herschikking van de 
Opvangrichtlijn aan bod. De richtlijn is grotendeels gebaseerd op bestaande nationale 
wet- en regelgeving omtrent de opvang van asielzoekers. Om een beter beeld te krijgen 
van de redenen van de Europese wetgever om bepaalde normen wel of niet op te nemen, 
is het daarom van belang om ook aandacht te besteden aan nationale ontwikkelingen 
op het gebied van de opvang van asielzoekers. Bovendien verkrijgt men op die manier 
een beter zicht op de mogelijke implicaties van de richtlijn. Gekozen is voor een case 
study naar ontwikkelingen in wet- en regelgeving over de opvang van asielzoekers in 
één lidstaat: Nederland. Op deze manier is het mogelijk om diepgaand en gedetailleerd 
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onderzoek te doen naar de (motieven voor) wijzigingen in de wet- en regelgeving en 
kon bestaand onderzoek op dit gebied worden bevestigd en aangevuld. 

In het tweede deel wordt onderzocht of staten op grond van het Vluchtelingenverdrag, 
internationale sociale zekerheidsverdragen en internationale mensenrechtenverdragen 
verplicht zijn om asielzoekers gelijke behandeling met nationale onderdanen 
te verschaffen met betrekking tot toegang tot de sociale zekerheid en tot de 
arbeidsmarkt. Hierin worden bepalingen in deze verdragen over gelijke behandeling 
en non-discriminatie systematisch geanalyseerd en wordt de betekenis van bepaalde 
kwalificatievoorwaarden uitvoerig onderzocht. 

In het derde deel wordt onderzocht of het internationale recht verplichtingen bevat 
voor staten om asielzoekers enige vorm van opvang of toegang tot werk te verlenen, 
onafhankelijk van de vraag of dit overeenkomt met wat zij hun eigen onderdanen 
bieden. Hiertoe worden in dit deel internationaalrechtelijke bepalingen geanalyseerd 
die, direct of indirect, relevantie kunnen hebben voor de toegang van asielzoekers tot 
sociale voorzieningen en werk. Veel aandacht wordt besteed aan jurisprudentie van het 
Europees Hof voor de Rechten van de Mens (EHRM) omtrent positieve verplichtingen 
voortvloeiend uit artikel 3 van het Europees Verdrag voor de Rechten van de Mens 
(EVRM). Ook de betekenis van de rechten neergelegd in het Internationale Verdrag 
inzake Economische, Sociale en Culturele Rechten (IVESCR) komt uitgebreid aan bod. 

Hieronder zullen de belangrijkste resultaten van dit onderzoek worden weergegeven. 

Minimumnormen voor de opvang van asielzoekers in de Europese Unie

De Opvangrichtlijn werd op 27 januari 2003 aangenomen op basis van titel IV van 
het Verdrag tot oprichting van de Europese Gemeenschap. De richtlijn maakt deel uit 
van het Gemeenschappelijk Europees Asielstelsel. Een belangrijk doel van de richtlijn 
is om, door harmonisatie van opvangvoorzieningen, ‘secundaire asielstromen’ te 
beperken. Met andere woorden: voorkomen moest worden dat asielzoekers binnen de 
Unie doorreizen naar het land met de meest gunstige opvangvoorwaarden. De sociale 
rechten van asielzoekers maken in de context van de Europese Unie dus duidelijk 
onderdeel uit van het gemeenschappelijke asielbeleid. Het onderzoek naar Nederland 
laat zien dat dit niet vanzelfsprekend is. In Nederland maakte het opvangbeleid van 
asielzoekers in eerste instantie onderdeel uit van algemene sociaal beleid. Tot aan 1987 
hadden asielzoekers op dezelfde wijze toegang tot het algemene bijstandsstelsel als 
nationale onderdanen. Hierna werd een speciale regeling voor asielzoekers getroffen 
op grond waarvan zij enkel recht hadden op voorzieningen in natura en wat zakgeld. 
Daarmee hadden zij niet langer toegang tot het algemene bijstandsstelsel. De speciale 
regeling viel echter nog altijd onder de verantwoordelijkheid van het ministerie van 
Sociale Zaken en de uitsluiting van asielzoekers van algemene bijstand was gebaseerd 
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op een algemene regel (betreffende voorliggende voorzieningen) in de Algemene 
Bijstandswet. Pas halverwege de jaren negentig werd het opvangbeleid in dezelfde 
portefeuille als het immigratiebeleid gebracht en werd de uitsluiting van asielzoekers 
van bijstand, met de invoering van de Koppelingswet in 1998, uitdrukkelijk en geheel 
gebaseerd op hun onzekere verblijfsstatus.

De Opvangrichtlijn vereist dat lidstaten zorgen dat er voor asielzoekers materiële 
opvangvoorzieningen en de nodige medische zorg beschikbaar zijn. Materiële 
opvangvoorzieningen worden gedefinieerd als huisvesting, voedsel, kleding en een 
dagvergoeding. Lidstaten mogen ervoor kiezen om deze voorzieningen in natura, in 
de vorm van uitkeringen of in de vorm van tegoedbonnen te verstrekken, of in een 
combinatie daarvan. Met betrekking tot de kwaliteit van deze verstrekkingen vereist 
de richtlijn dat ze voldoende zijn om de gezondheid van asielzoekers te verzekeren 
en bestaansmiddelen te waarborgen. De richtlijn bevat een limitatieve lijst met 
beperkings- en intrekkingsgronden. Opvangvoorzieningen mogen onder andere worden 
ingetrokken indien de asielzoeker de door de instanties toegewezen verblijfsplaats 
zonder toestemming verlaat; indien de asielzoeker niet voldoet aan een meldplicht of 
indien het asielverzoek niet zo spoedig mogelijk na aankomst in de lidstaat is ingediend. 
Met betrekking tot de toegang tot de arbeidsmarkt laat de richtlijn veel discretionaire 
ruimte aan de lidstaten. Slechts indien na een jaar nog geen beslissing in eerste aanleg is 
genomen omtrent het asielverzoek en deze vertraging niet aan de asielzoeker te wijten 
is, vereist de richtlijn dat de lidstaten bepalen onder welke voorwaarden asielzoekers 
toegang tot de arbeidsmarkt krijgen. Bovendien mogen lidstaten voorrang geven aan 
EU-onderdanen, onderdanen van staten die gebonden zijn door de Overeenkomst 
betreffende de Europese Economische Ruimte en aan onderdanen van derde landen die 
legaal op hun grondgebied verblijven. Tijdens de onderhandeling over een herschikking 
van de Opvangrichtlijn heeft de Europese Commissie voorgesteld om bovenstaande 
regels op een aantal punten te wijzigen. Zo stelde de Commissie voor om in de richtlijn 
te bepalen dat asielzoekers zes maanden na indiening van hun asielverzoek toegang 
tot de arbeidsmarkt krijgen; dat de totale waarde van de materiële voorzieningen 
overeenstemt met het bedrag aan sociale bijstand dat aan nationale onderdanen ter 
beschikking wordt gesteld; en dat het niet langer mogelijk is om opvangvoorzieningen 
volledig in te trekken. Deze voorstellen konden echter niet op instemming van de 
lidstaten rekenen. De herschikking van de Opvangrichtlijn zal daarom naar verwachting 
geen wezenlijke wijzigingen bevatten in vergelijking met de richtlijn uit 2003. 

Uit de totstandkomingsgeschiedenis van de richtlijn kan worden afgeleid dat lidstaten 
voornamelijk redenen gerelateerd aan immigratiecontrole naar voren brachten voor 
het wel of niet aannemen van bepaalde normen. Lidstaten probeerden te voorkomen 
dat er misbruik van het opvangsysteem zou worden gemaakt - bijvoorbeeld door 
vreemdelingen op zoek naar werk - en dat gunstige opvangvoorwaarden aanzuigende 
werking zouden hebben. Dit wordt bevestigd door de resultaten van het onderzoek naar 
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de ontwikkelingen in de Nederlandse wet- en regelgeving. Hieruit komt bovendien naar 
voren dat de nadruk op immigratiecontrole verschillende effecten kan hebben voor de 
opvang van asielzoekers. In eerste instantie werd door de Nederlandse overheid met 
name het argument van het voorkomen van aanzuigende werking gebruikt om bepaalde 
categorieën van asielzoekers uit te sluiten van opvang. Later werd steeds vaker het 
argument gebruikt dat door het verschaffen van opvang in bepaalde opvanglocaties, 
meer controle kon worden uitgeoefend op asielzoekers, hetgeen hun uitzetting kon 
vergemakkelijken als de asielaanvraag werd afgewezen. Tijdens de onderhandelingen 
over de Opvangrichtlijn hebben de lidstaten ervoor gezorgd dat zowel ruimere 
mogelijkheden om opvang te weigeren als ruimere mogelijkheden om (vergaande) 
controle over asielzoekers uit te oefenen in de richtlijn werden opgenomen.

De Opvangrichtlijn laat dus een vergaande mate van convergentie zien tussen de 
sfeer van immigratiecontrole en de sfeer van sociale rechten van asielzoekers. De 
omvang van de rechten van asielzoekers is niet enkel gebaseerd op de afwezigheid 
van gemeenschapsbanden of op hun precaire verblijfsstatus. Veeleer worden de 
sociale rechten van asielzoekers gebruikt als een manier om een toename in het aantal 
asielverzoeken te voorkomen of als een manier om de uitzetting van afgewezen 
asielzoekers te faciliteren. Dit blijkt zowel uit de uiterlijke verschijningsvorm (onderdeel 
van het Gemeenschappelijk Europees Asielstelsel), als uit de beweegredenen en 
bedoelingen van de lidstaten tijdens het onderhandelingsproces en de inhoud van de 
uiteindelijk aangenomen minimumnormen. Voor de toetsing aan internationaal recht is 
derhalve van belang in hoeverre een dergelijke mate van convergentie is toegestaan. In 
hoeverre laat het internationale recht ruimte voor een instrumenteel gebruik van sociale 
rechten van asielzoekers? Verplicht het internationale recht staten om bepaalde sociale 
rechten te verschaffen aan alle personen, onafhankelijk van verblijfsstatus? Hebben 
asielzoekers recht op gelijke behandeling met nationale onderdanen? 

Overeenstemming met internationaal recht?

Een belangrijk kenmerk van de Opvangrichtlijn is dat het minimumnormen verschaft. 
Dit betekent dat lidstaten de mogelijkheid hebben om gunstiger bepalingen voor 
asielzoekers vast te stellen of te handhaven. De richtlijn als zodanig zal daarom niet snel 
in strijd zijn met internationaal recht. Op grond van de verdragsbasis en de preambule 
van de richtlijn wordt de richtlijn echter geacht volledig in overeenstemming te zijn met 
internationaal recht. 

Uit dit onderzoek is gebleken dat de richtlijn lidstaten op een aantal punten toestaat 
om in strijd te handelen met hun verplichtingen voortvloeiend uit internationaal recht. 
Zo staat de richtlijn het toe om asielzoekers gedurende de gehele asielprocedure uit 
te sluiten van de arbeidsmarkt, indien de beslissing in eerste aanleg binnen een jaar is 
gegeven of indien de vertraging daarvan is toe te rekenen aan de asielzoeker. Zoals in dit 
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onderzoek wordt betoogd, staat deze volledige uitsluiting tijdens de gehele procedure 
op gespannen voet met de verplichtingen van de staat voortvloeiend uit artikel 17 van 
het Vluchtelingenverdrag en artikel 6 van het IVESCR. 

Verder laat de richtlijn de lidstaten veel ruimte bij het vaststellen van de kwaliteit 
van de opvang. Op grond van de richtlijn moeten de materiële opvangvoorzieningen 
voldoende zijn om de gezondheid van asielzoekers te verzekeren en bestaansmiddelen 
te waarborgen. Deze ruime en vage formulering van de behandelingsmaatstaf kan 
moeilijk worden geïnterpreteerd als een vereiste dat lidstaten asielzoekers opvang 
geven op hetzelfde niveau en onder dezelfde voorwaarden als sociale bijstand voor 
nationale onderdanen, terwijl dit voor bepaalde categorieën asielzoekers wel degelijk 
door het internationaal recht wordt vereist. Dit wordt bevestigd door de expliciete 
mogelijkheid die de richtlijn de lidstaten laat om opvang in natura of in de vorm van 
tegoedbonnen te verstrekken, hetgeen bij bijstandsverlening aan nationale onderdanen 
vaak niet tot de standaard mogelijkheden behoort. Bovendien konden de lidstaten niet 
instemmen met het voorstel van de Europese Commissie om in de herschikking van de 
richtlijn vast te leggen dat de waarde van de materiële opvangvoorzieningen gelijk is 
aan de waarde van de sociale bijstand voor nationale onderdanen. 

Die internationaalrechtelijke eis voor gelijke behandeling met nationale onderdanen 
vloeit voort uit het Europees Verdrag inzake Sociale en Medische Bijstand (EVSMB), 
het Europees Sociaal Handvest (ESH) en het EVRM. Uit het EVSMB kan worden 
afgeleid dat verdragspartijen verplicht zijn om asielzoekers die rechtmatig aanwezig 
(lawfully present) zijn op het grondgebied sociale en medische bijstand te verschaffen 
op dezelfde wijze en onder dezelfde voorwaarden als nationale onderdanen. Uit het 
(herziene) ESH, in combinatie gelezen met artikel 7 van het Vluchtelingenverdrag, 
blijkt dat dezelfde verplichting geldt ten aanzien van asielzoekers die onderdaan zijn 
van één van de verdragspartijen bij het ESH en voor asielzoekers die reeds drie jaar 
feitelijk hebben verbleven op het grondgebied van een van de verdragspartijen bij het 
ESH. De betekenis van het begrip ‘rechtmatig aanwezig zijn’ (lawfully present) wordt 
echter niet in de relevante verdragen gegeven, noch in gezaghebbende uitspraken 
vastgesteld. In de doctrine wordt vrij algemeen aangenomen dat rechtmatig verblijven 
(lawfully staying) een meer duurzaam verblijfsrecht vereist, waaraan asielzoekers in het 
algemeen niet kunnen voldoen. Het antwoord op de vraag onder welke voorwaarden 
asielzoekers rechtmatig aanwezig kunnen zijn (lawfully present) wordt echter zeer 
verschillend beantwoord. Op basis van uitvoerig onderzoek naar de tekst, context en het 
doel van de toepasselijke verdragen wordt in deze studie een interpretatie gesuggereerd 
op grond waarvan asielzoekers die zich hebben gemeld of worden tegengehouden aan de 
grens en vervolgens doelbewust worden toegelaten op het territorium door de bevoegde 
autoriteiten, rechtmatig aanwezig zijn. Deze categorieën asielzoekers hebben dus recht 
op gelijke behandeling met nationale onderdanen met betrekking tot de sociale bijstand 
indien zij zich bevinden op het grondgebied van één van de contractspartijen bij het 
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EVSMB; indien zij reeds drie jaar feitelijk aanwezig zijn op het grondgebied van één 
van de contractspartijen bij het ESH; of indien zij de nationaliteit hebben van één van 
de verdragspartijen bij het ESH. 

Een vergelijkbare verplichting kan worden geacht voort te vloeien uit artikel 14 van het 
EVRM. Hoewel er nog geen uitspraken zijn over de specifieke vraag of asielzoekers 
op grond van artikel 14 EVRM gelijk zouden moeten worden behandeld met nationale 
onderdanen met betrekking tot sociale bijstand, bestaat er wel een vaste lijn in de 
jurisprudentie over discriminatie op grond van nationaliteit en/of immigratiestatus 
in de sociale zekerheid. Uit deze jurisprudentielijn zou kunnen worden afgeleid dat 
asielzoekers die rechtmatig aanwezig zijn op het grondgebied en op enige wijze hebben 
bijgedragen aan de bekostiging van het sociale zekerheidsstelsel, op relevante wijze 
vergelijkbaar zijn met nationale onderdanen en daarom niet mogen worden uitgesloten 
van het reguliere sociale zekerheidsstelsel. 

Voor deze categorieën asielzoekers zou gelijkheid met nationale onderdanen dus het 
relevante criterium moeten zijn voor de vaststelling van de kwaliteit van de materiële 
opvangvoorzieningen en het niveau van de gezondheidszorg. Bovendien zouden 
de voorwaarden waaronder een aanspraak op deze voorzieningen wordt gegeven 
hetzelfde moeten luiden als de voorwaarden die gelden in het reguliere bijstands- en 
gezondheidszorgstelsel voor nationale onderdanen. Alleen in dat geval zou de richtlijn 
op dit punt volledig in overeenstemming zijn met internationaal recht. 

Een ander punt waarop de normen in de richtlijn een behandeling lijken te suggereren die 
niet in overeenstemming is met de verplichtingen van de lidstaten onder internationaal 
recht betreft de mogelijkheden voor intrekken van de opvangvoorzieningen. Op grond 
van de richtlijn mogen lidstaten de opvangvoorzieningen volledig intrekken indien aan 
een aantal voorwaarden is voldaan. Dit is bijvoorbeeld mogelijk indien asielzoekers 
zich niet aan een meldplicht houden, indien zij niet verschijnen voor een persoonlijk 
interview in de asielprocedure, of indien zij nalaten de asielaanvraag zo spoedig 
mogelijk na aankomst in te dienen. In deze gevallen kan echter uit recente jurisprudentie 
van het EHRM worden afgeleid dat staten niettemin op grond van artikel 3 EVRM de 
verantwoordelijkheid hebben om te voorkomen dat asielzoekers in een situatie terecht 
komen dat zij niet langer in hun meest basale levensbehoeften kunnen voorzien. Een 
volledige intrekking van de opvangvoorzieningen zou in deze gevallen bovendien op 
gespannen voet staan met artikel 11 van het IVESCR. Uit dit onderzoek blijkt namelijk 
dat in dat geval staten moeilijk kunnen betogen dat de intrekking van opvangrechten in 
overeenstemming is met de algemene beperkingsclausule van het IVESCR. 

Bij andere onderdelen van de Opvangrichtlijn is het wel mogelijk om de bepalingen zo 
te interpreteren dat zij volledig in overeenstemming zijn met internationaal recht. De 
richtlijn staat bijvoorbeeld toe dat lidstaten asielzoekers huisvesten in grootschalige 
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opvangcentra en hen onderwerpen aan een vergaande mate van controle met betrekking 
tot hun verblijfsplaats. In dergelijke gevallen kan worden beargumenteerd dat het 
voorgeschreven niveau van de materiële opvangvoorzieningen en de gezondheidszorg 
moet worden geïnterpreteerd in overeenstemming met de rechtspraak van het EHRM 
omtrent detentie omstandigheden. Deze rechtspraak bevat in het algemeen een aantal 
zeer specifieke en gedetailleerde verplichtingen voor de staat, bijvoorbeeld met 
betrekking tot de kwaliteit en aanwezigheid van de sanitaire voorzieningen (inclusief 
toiletpapier!), het aantal vierkante meters per persoon, adequate voeding, het verstrekken 
van medische hulpmiddelen zoals een gebit of een bril en de aanwezigheid van schoon 
beddengoed. De ruime en algemene omschrijving van de kwaliteit van de materiële 
opvangvoorzieningen in de richtlijn in combinatie met de specifiekere waarborg dat 
opvangcentra een toereikend huisvestingsniveau moeten bieden, laten ruimte voor een 
dergelijke interpretatie. 

Ook het personele toepassingsbereik van de richtlijn laat ruimte voor een ruime 
interpretatie, waardoor die in overeenstemming met de verantwoordelijkheid van 
de staat onder artikel 3 EVRM kan worden gelezen. Uit recente rechtspraak van het 
EHRM kan worden afgeleid dat staten een bijzondere verantwoordelijkheid hebben 
onder artikel 3 EVRM voor de leefomstandigheden van asielzoekers, die volgens het 
EHRM een bijzondere kwetsbare positie innemen. Het EHRM geeft geen duidelijke 
omschrijving van het begrip ‘asielzoeker’. Uit de rechtspraak kan echter wel worden 
afgeleid dat asielzoekers wier aanvraag in eerste aanleg is afgewezen, maar wier 
uitzetting is opgeschort op grond van de wet of een rechterlijke uitspraak om de 
uitspraak in beroep af te wachten, door het EHRM nog steeds als ‘asielzoekers’ worden 
gezien. In deze studie is aangetoond dat de zinsneden ‘op het grondgebied mogen 
verblijven’ en ‘definitieve beslissing’, zoals die gebruikt worden in de richtlijn om het 
personele toepassingsbereik aan te duiden, geïnterpreteerd kunnen worden op een wijze 
dat deze categorieën asielzoekers onder het toepassingsbereik vallen. 

Tot slot bevat het internationale recht ook verplichtingen voor staten met betrekking 
tot de toegang van asielzoekers tot de sociale zekerheid en de arbeidsmarkt die 
niet door de richtlijn worden bestreken. Deze verplichtingen zien op de toegang 
van asielzoekers tot sociale verzekeringen, zoals werkloosheidsverzekeringen of 
arbeidsongeschiktheidsverzekeringen. In het Gemeenschappelijk Europees Asielstelsel 
wordt de toegang tot sociale verzekeringen enkel geregeld in de Kwalificatierichtlijn, 
die van toepassing is op personen wier asielverzoek is ingewilligd. Uit het internationale 
sociale zekerheidsrecht en, zij het minder specifiek, artikel 14 EVRM kan echter worden 
afgeleid dat ook asielzoekers, op wier asielverzoek nog geen beslissing is genomen, 
onder bepaalde omstandigheden toegang dienen te hebben tot sociale verzekeringen op 
gelijke wijze als nationale onderdanen. Voor dit recht op toegang is het met name van 
belang of de asielzoeker als ‘ingezetene’ (ordinary resident) kan worden beschouwd. 
In dit onderzoek is aangetoond dat dit begrip een voornamelijk feitelijk criterium 
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is, waaraan bepaalde categorieën asielzoekers, naarmate zij langer verblijven in het 
gastland kunnen voldoen.

De stelling dat de Opvangrichtlijn geheel in overeenstemming is met de verplichtingen 
van de lidstaten onder internationaal recht kan op grond van dit onderzoek dus niet 
geheel worden onderschreven. Hoewel sommige bepalingen van de richtlijn wel op 
een wijze kunnen worden geïnterpreteerd die in overeenstemming is met internationaal 
recht, vereisen andere bepalingen een aantal wijzigingen of aanvullingen. 

Precair evenwicht tussen soevereiniteit en gelijkheid

Een belangrijk en terugkerend thema van dit onderzoek is het gebruik van 
opvangvoorzieningen voor asielzoekers door staten als een instrument van 
immigratiecontrole. De grote mate van convergentie tussen de bevoegdheid tot 
immigratiecontrole aan de ene kant en de gebieden van sociale zekerheid en arbeidsmarkt 
aan de andere kant komt tot uitdrukking in de (totstandkomingsgeschiedenis van) de 
Opvangrichtlijn en de onderliggende nationale praktijk. Dit onderzoek laat zien dat 
het internationale recht geen volledige scheiding tussen deze verschillende terreinen 
vereist. Niet alle asielzoekers hebben na binnenkomst direct aanspraak op gelijke 
behandeling met nationale onderdanen met betrekking tot sociale zekerheid en 
werk. De soevereine bevoegdheid tot immigratiecontrole mag tot op zekere hoogte 
invloed uitoefenen op de materiële rechten van asielzoekers met betrekking tot sociale 
zekerheid en arbeidsmarkt. Aan de andere kant stelt het internationale recht wel een 
aantal grenzen aan deze convergentie en verbindt het er een aantal voorwaarden aan. 
Vooral met betrekking tot de toegang tot de sociale zekerheid kunnen staten niet geheel 
zelf bepalen tot hoever de soevereine bevoegdheid tot immigratie controle reikt. Het 
internationale recht bevat een aantal duidelijke voorwaarden waaronder asielzoekers 
recht hebben op gelijke behandeling. Hierbij zijn de specifieke verblijfsstatus van 
asielzoekers en de opgebouwde gemeenschapsbanden van doorslaggevend belang. 
Bovendien nemen de verplichtingen van staten ten opzichte van asielzoekers toe onder 
het internationale recht naarmate er meer tijd verstrijkt en naarmate de controle die 
wordt uitgeoefend op asielzoekers door de staat toeneemt.

Tegelijkertijd laat dit onderzoek zien dat, als gevolg van de inherente spanning tussen 
de conflicterende belangen van staatssoevereiniteit en gelijke mensenrechten, de mate 
waarin de bevoegdheid tot immigratiecontrole mag samenvallen met de materiële 
rechten van asielzoekers continu aan (subtiele) veranderingen onderhevig is in het 
internationale recht. Inherent hieraan is dat het evenwicht dat in dit onderzoek is 
gevonden, altijd enige mate van instabiliteit en onzekerheid zal vertonen. 


