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1.  Introduction 

Over the recent years, pension policy has become an ever more important topic throughout 

Europe.33 In several countries, the prevalence and need to reform the pension systems have 

become the spearhead of political agendas.34 These reforms are caused, inter alia, by 

demographic and economic changes.35 For example, in 2018, 19% of the European population 

belonged to the 65+ demographic, which is predicted to increase drastically resulting in an old 

age dependency ratio of 50% in 2050.36 Of course, this puts severe pressure on national budgets. 

Another problem facing the EU regarding pension schemes is the lack of the so-called 

‘portability’ of pension schemes and pension capital. 

Portability, meaning roughly speaking the collective or individual transferability of pension 

rights to another provider (be it in another Member State) 37 has been an issue for several years38. 

The EU legislator tried since the last century to enhance portability for providers and 

consumers.39 

                                                           
30 PhD student at Utrecht University. Jorik was closely involved during the negotiation of the PEPP in the European 

Parliament.  
31 Full Professor of EU pension law at the University of Utrecht and a lawyer admitted to the Dutch bar. 
32 Jean Monnet Professor in Law and Economics at Ca’ Foscari University of Venice and Visiting Professor at the 

Juridisk Institut – University of Southern Denmark. 
33 H. Van Meerten, J. van Zanden, 'Pensions and the PEPP: The Necessity of an EU Approach' (2018) 15 European 

Company Law, Issue 3, pp. 66–72. 
34 H. van Meerten et al., EU Pension Law. Amsterdam University Press, 2019. 
35 H. van Meerten, E.S. Schmidt, ‘Compulsory membership of pension schemes and the free movement of services 

in the EU’, European Journal of Social Security, 2017/ 1, p. 118-140.  
36 The old age dependency ratio is the ratio of elderly people when they become economically inactive, compared 

to the number of people in the working age. Eurostat, Population structure and aging, accessed on June 2020 

https://ec.europa.eu/eurostat/statistics-explained/index.php/Population_structure_and_ageing 
37 EIOPA, ‘Final Report on Good Practices on individual transfers of occupational pension rights’, EIOPABoS-

15/104, 2 July 2015 https://eiopa.europa.eu/Publications/Reports/EIOPA-BoS-15-104_Final_ 

Report_on_Pensions_Transferabity.pdf. 
38 K. Borg, A. Minto, H. van Meerten, The EU’s Regulatory Commitment to a European Harmonized Pension 

Product (PEPP): The Portability of Pension Rights vis-à-vis the Free Movement, Journal of Financial Regulation, 

2019, https://doi.org/10.1093/jfr/fjz005.  
39 Idem. 
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Furthermore, there is a growing need of transparency and consumer protection vis-à-vis pension 

schemes.40 

An important way to deal with the above-mentioned problems in the EU, is the so-called ‘Pan 

European Pension Product’, the PEPP.41 The Level 1 Regulation was adopted in 2019, the Level 

2 measures will be finished by the end of 2020. 

The tiered law-making process that characterizes financial markets have quite some advantages 

on stemming from the interplay between levels42 At level 1, the Council of Ministers 

(comprising the national ministers) formulate the principles or frameworks. At level 2, EU 

agencies43 , make the draft legislation, after which the Commission further elaborates these 

principles , with the assistance of the second level committees (made up of representatives of 

the Member States’ sector-specific ministries, also referred to as ‘comitology’). At level 3, the 

national supervisory authorities collaborate in advising on the regulation and implementing the 

supervision. At level 4, the European legislation is implemented by the Member States and the 

European Commission ensures that this is done correctly, if necessary by commencing an 

infringement procedure pursuant to Article 258 TFEU. 

The object of PEPP is to lay down uniform rules on the registration, manufacturing, distribution 

and supervision of personal pension products that are distributed in the European Union under 

the header of PEPP. PEPP intends to establish a separate regulatory framework for personal 

pension products on an EU level. According to the European Commission (EC), this will benefit 

consumers as the proposal envisages more choice for savers, greater market competition, 

consumer protection via stringent information requirements, distribution rules and a simple 

default investment option. PEPP savers will be able to switch providers and continue 

contributing to their PEPP when moving to another Member State.44 Moreover, the PEPP will 

be contributing to the development of a Capital Markets Union (CMU). A more developed 

market for personal pensions in the EU will channel in fact more savings into long-term 

investments and increase the depth, liquidity and efficiency of capital markets. This will 

                                                           
40 EIOPA, Implementation of IORP II: report on the pension benefit statement: guidance and principles based on 

current practices, 2019. The authors are currently involved in a project sponsored by GAK in relation to consumer 

protection and pensions.  
41 Regulation (EU) 2019/1238 of the European Parliament and of the Council of 20 June 2019 

on a pan-European Personal Pension Product (PEPP), OJ L 198, 25.7.2019, p. 1–63 
42 See for more background: H. van Meerten, T. van den Brink, “EU Executive Rule-Making and the Second 

Directive on Institutions for Occupational Retirement Provision”, Utrecht Law Review, 2016 / 12, p. 75-85. 
43 In the case of the PEPP, this is done by the European Insurance and Occupational Pensions Authority (EIOPA). 
44 H. van Meerten, A.K.R. Wouters, ‘The PEPP Regulation (PEPPR): Pepper for the Capital Markets Union? 

Zeitschrift für Versicherungsrecht, 2019, 14. 
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ultimately promote growth and the creation of new jobs in the EU and contribute significantly 

to achieve a single market for capital in Europe. 

In particular, the new Action Plan to achieve the Capital Markets Union (CMU) issued by the 

European Commission highlights how essential the PEPP is45. Indeed, the European 

Commission sets out a list of measures to make decisive progress towards completing the CMU 

and commits to 16 actions to achieve the three key objectives: “(1) support a green, digital, 

inclusive and resilient economic recovery by making financing more accessible to European 

companies; (2) make the EU an even safer place for individuals to save and invest long-term; 

(3) integrate national capital markets into a genuine single market”. Amongst the 16 actions, 

point 9 is specifically dedicated to the PEPP46. 

The European Commission points out that the longer life expectancy brings about new needs 

to invest long-term in order for individuals to get higher sustainable returns and a suitable 

complementary income for their retirement47. The introduction of a new pan-European option 

to save for retirement will contribute to achieve that end. Such goal, nonetheless, requires 

checks and balances to be put in place. In particular, monitoring tools should be implemented 

and equipped with detailed information on occupational pension schemes. In that respect, 

pension dashboards will be established as to provide Member States with a more comprehensive 

view of the adequacy of their pension systems, encouraging them to address shortcomings and 

share best practices. Besides, individual pension tracking systems will be provided for in order 

for individuals to get an overview of their future retirement income, based on their entitlements 

in all the pension schemes they participate in or the expected return of long-term products they 

invest in. In this way, individuals will be encouraged to supplement public pensions with life-

long saving and investment, including through more active participation in occupational 

pension schemes. This will enable them to benefit from more adequate retirement income and 

                                                           
45 See Communication of the European Commission, A Capital Markets Union for people and businesses-new 

action plan, COM(2020) 590 final, 24 September 2020. 
46 See Action 9:  The Commission will facilitate the monitoring of pension adequacy in Member States through 

the development of pension dashboards. It will also develop best practices for the set-up of national tracking 

systems for individual Europeans. Finally, it will launch a study to analyse auto-enrolment practices and may 

analyse other practices to stimulate participation in occupational pension schemes, with a view to developing 

best practices for such systems across Member States”. 
47 See European Commission report on the impact of demographic change, 2020.  
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make it possible to finance the long-term growth of the real economy, as well as its green and 

digital transition48. 

2. The PEPP 

The need for a PEPP has been set out in previous contributions.49 As said, the EU market for 

pensions is severely underdeveloped and the IORP I50 and IORP II51 Directives where and are 

far from perfect. Even though the introduction of cross-border possibilities for IORPs, this 

market remains very small.52 

Whereas the European Union has made its mark on the legal landscape concerning financial 

institutions in light of developing and regulating the internal market and addressing risks 

connected with financial crises, (personal) ‘pension’ still is left unregulated to a great extent.53 

Where many legislative financial initiatives mainly focus on prudential requirements and 

informational provisions, putting in place a legal framework for the providers of financial 

services,54 the PEPP takes a different approach.  

On the 29th of June 2017, the European Commission launched the proposal for the PEPP, which 

was completed in the summer of 2019.55 On the 14th of August 2020, EIOPA finished drafted 

the Level 2 legislation. 

The PEPP is based on the so-called 2nd regime: a new regime alongside the 27 existing regimes 

of the EU Member States. The ‘bonus’ of the PEPP lies in the additional character: Member 

                                                           
48 See ANNEX  to the COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, 

THE COUNCIL, THE EUROPEAN ECONOMIC AND SOCIAL COMMITTEE AND THE COMMITTEE OF 

THE REGIONS A Capital Markets Union for people and businesses - new action plan. 
49 Op. cit, footnote 7. 
50 H. van Meerten, The Scope of the IORP Directive, in Social Services of General Interest in the EU (U. 

Neergaard, E. Szyszczak, J. W. van de Gronden & M. Krajewski eds, The Hague: TMC Asser Press) 
51 P. Borsjé, H. van Meerten, ‘A EU Pensions Union’, in: F. Pennings et al. (Eds), Research Handbook on European 

Social Security Law. Cheltenham: Edward Elgar publishing Limited, 2015, p. 385-412. 
52 Idem. See also EIOPA’s register of active cross-border IORPs. 
53 See for an overview: S. Hooghiemstra, H. van Meerten, “PEPP – Towards a Harmonized European Legislative 

Framework for Personal Pensions”, (June 28, 2017), p.7. Available at SSRN: 

https://ssrn.com/abstract=2993991 or http://dx.doi.org/10.2139/ssrn.2993991;  H. Van Meerten, J. van Zanden, 

'Pensions and the PEPP: The Necessity of an EU Approach' (2018) 15 European Company Law, Issue 3, pp. 66–

72. 
54 See for an overview: S. Hooghiemstra, H. van Meerten, “PEPP – Towards a Harmonized European Legislative 

Framework for Personal Pensions”, (June 28, 2017), p.7. Available at SSRN: https://ssrn.com/abstract=2993991 

or http://dx.doi.org/10.2139/ssrn.2993991. 
55 Proposal for a Regulation of the European Parliament and the Council on a pan-European Personal Pension 

Product (PEPP) COM/2017/0343 
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States can maintain their current ways of operating pension schemes, but in addition there is 

this extra, voluntary56 framework for pension savings.57  

This also means – amongst others - that providers of the PEPP are able to opt-in to the 

Regulation, after which their pension product may be labeled a PEPP but at the same time need 

to comply with the Regulation. In short: the EU created in theory a ‘safeguard’ label for a 

pension product with the (potentially greatly) beneficial European passport which enables the 

PEPP consumer to move to another Member State while keeping the same pension product. 

This PEPP-passport might offer the (i) the cross-border worker or for example the digital nomad 

an easy way to accrue an income for retirement in a single ‘pension pot’ as well as (ii) pension 

providers to enter the European internal pension market. 

In the next paragraph, we will discuss some of the features of the PEPP and its possibilities and 

limitations.  

3. The Pan-European Pension Product: consumer protection 

As stated before, the PEPP is in essence a quality label for personal pension products.58 As soon 

as it fulfills the criteria as set out in the Regulation a provider may make an application for a 

license with its own national competent authority.59 The regulator will assess if the product 

complies with the consumer protection elements and social, labor and tax laws of the sub-

accounts.  

3.1 Sub accounts 

To understand how the PEPP works, it is important to give an overview of the compartmental 

approach of the PEPP, called sub-accounts. The Regulation defines a sub-account as follows: 

“Sub-account means a national section which is opened within each PEPP account and which 

corresponds to the legal requirements and conditions for using possible incentives fixed at 

national level for investing in a PEPP by the Member State of the PEPP saver’s residence; 

accordingly, an individual may be a PEPP saver or a PEPP beneficiary in each sub-account, 

                                                           
56 Voluntary both in the sense that consumers can voluntary purchase this product, as well as voluntary for 

providers to apply for a PEPP license with their national personal pension product.  
57 Op. cit, The PEPP Regulation (PEPPR): Pepper for the Capital Markets Union? 
58 See in general how consumer protection interacts with pension schemes: H. van Meerten, E.S. Schmidt, ‘An 

Overview of EU Case Law: Consumer Protection as the Guiding Principle in Financial Services’, Pensions & 

Longevity Risk Transfer (Special Issues IIJournals), 2016 / 1. 
59 See article 5 onwards of the PEPP. 
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depending on the respective legal requirements for the accumulation phase and decumulation 

phase;”60 

The main idea behind the sub-account is that it complies with the national legislation of the 

home Member State of the PEPP consumer. Via this approach, a major issue is tackled: the tax 

hurdle.61 According to a report of Ernst & Young, the European Union (including the UK) has 

in place 48 different systems of taxation for personal pension products. As taxation is the 

competence of the Member States and can only be regulated via unanimity, the PEPP does not 

contain any rules that interfere with this competence. Rather, the sub-account corresponds to 

each system of taxation, bypassing the problem by not addressing it. However, in light of 

consumer protection and consumer choice, the latter of which is highly influenced by 

preferential fiscal treatment, it is a shame that the recommendation by the Commission to grant 

PEPP pension products equal treatment as national products was rejected. In light of consumer 

protection, this might’ve been a good step forward. 

3.2 The Basic PEPP 

There’s been a lot of debate concerning the default option of the PEPP. Ranging from having 

just one option to multiple defaults (sic), the discussion resulted in the adoption of a Basic 

PEPP, designed to be simple, safe and value for money.62 As the default option was most likely 

to be chosen by the PEPP saver and carried a European label of quality, it became an important 

part of the political discussion revolving around two main questions: what investment 

techniques are allowed and how should the costs and fees be kept to a reasonable level. The 

first question comes down to the debate that has been going on for quite some time now around 

the use of Defined Benefit (DB) and Defined Contribution (DC) schemes. In short; the 

insurance industry highlighted the fact that the capital accrued by the saver needs to be protected 

against loss, which could be done by providing a guarantee. However, asset managers (and 

consumer organizations) pointed towards the high costs of such guarantees and the impact on 

the returns, stating that a life-cycle investment option was the better choice.63 In the end and in 

                                                           
60 Article 2(23) PEPPR 
61 J.J. van Zanden, ‘Is er nog een pijler op te trekken, PensioenMagazine 2017/34. 
62 See recital 54 jo. article 45 PEPP  
63 See Better Finance, Pension Savings: the real return, 2019 & A.Berardi, C. Tebaldi, F.Trojani, Consumer 

protection and the design of the default option of a pan-European pension product, 2018.  
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a political compromise, both options were allowed under the Basic PEPP – with additional 

requirements elaborated upon by the European Commission.64 

However, the introduction of life-cycling as a ‘pension’ product raised concern, especially with 

politicians from countries that are culturally used to defined benefit schemes, so further 

compromise was needed. This led to the introduction of the fee-cap of 1%. Although not set in 

stone and subject to review by the Commission every two years, the fee-cap does put in place 

a barrier for market entry as the launch of a cross-border product is often expensive. As the 

schism between DB and DC is still very real, when developing the technical standards on 

defining what costs fall under the 1% EIOPA had to exclude the costs of providing guarantees 

from the otherwise all-inclusive fee-cap.65 Furthermore, the level 2 measures drafted by EIOPA 

do not contain a definition of a guarantee which means that it remains largely unclear what 

costs are in and excluded when offering a product on the basis of a capital guarantee: does this 

refer to a nominal guarantee, net from accumulated fees at maturity? Has the guarantee be 

calculated on via the methodology of Solvency II?66 

Ironically, this has led to the situation that the Basic PEPP might not always be the most fitting 

choice for a consumer, simply due to the fact that alternative PEPPs might offer better products 

that are even more value for money. This split between consumer and provider interests is one 

of the reasons the PEPP, for some, did not live up to its potential.  

3.3 The right to information 

The right to be informed is a core concept of consumer protection law67, and plays a major part 

within the PEPP Regulation as well. Based on the PRIIP and IORP- II Directive, it requires 

PEPP providers to supply the consumer information before signing the contract, upon signing 

and send updates every year, including additional advice pre-retirement (a ‘wake-up call’). This 

is done via a PEPP Key Information Document and the PEPP Benefit Statement. The contents 

of these documents are quite detailed, but the EU legislator introduced the possibility of 

‘layering’ which could greatly enhance consumer friendliness when purchasing a PEPP online.  

                                                           
64 Recently published in COMMISSION DELEGATED REGULATION (EU) …/… of XXXsupplementing 

Regulation (EU) 2019/1238 of the European Parliament and of the Council with regard to regulatory technical 

standards specifying the requirements on information documents, on the costs and fees included in the cost cap 

and on risk-mitigation techniques for the pan-European Personal Pension Product, EIOPA-20-500 14/08/2020. 
65 Idem. 
66 See also EIOPA’s Consultation on the PEPP Position Paper of EIOPA’s Occupational Pensions Stakeholder 

Group (OPSG) and Insurance and Resinsurance Stakeholder Group (IRSG), EIOPA-OPSG-20-13 EIOPA-IRSG-

20-14, p.24. 
67 See, for example article 38 of the Charter and article 169 TFEU. 
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Besides information documents, the PEPP consumer needs to receive advice upon selecting his 

or her investment choice as well.68 The advice needs to be highly personalized, making the 

provision of advice a complex matter and a costly endeavor.69 Since advice is mandatory for all 

PEPPs, it’s noteworthy that the specific fee-cap for the Basic PEPP is applicable in relation to 

the necessary advice, but not for the alternative PEPPs. However, this may lead to the situation 

that advising for a Basic PEPP isn’t as commercially attractive as the costs of advice are not 

bound by any cap for alternative PEPPs. Article 12 specifically states that “the costs and fees 

referred to in article 45 (2) which are the reference to the Basic PEPP saver’s accumulated 

capital at the end of the respective year”. As there is no accumulated capital in a Basic PEPP 

upon conclusion of an alternative one, it seems the costs of advice therefore may be charged to 

the consumer provided that the costs are adequately disclosed.70 

However, in light of cost-effectiveness and FinTech solutions, the PEPP Regulation enables 

PEPP providers to offer robo-advice, as long as it provides the same safeguards as face-to-face 

advice. This possibility might enable and encourage new parties to get a foothold in traditional 

realm of pensions as well, which the authors consider to be a welcome innovation. After all, if 

providers are able to safeguard the consumer interests as stipulated in the PEPP, in our view 

they offer a superior product with low costs, high transparency and very solid supervision both 

nationally and via EIOPA. While it’s true that some elements of the PEPP hinder a swift uptake 

(fee-cap, advice) if a provider is able to do so regardless it might become greatly distorting for 

the pensions market that is currently still expensive.71 

3.4 The occupational PEPP: friend or foe 

When stating that the PEPP is hardly a ‘traditional initiative’, some other elements of the PEPP 

deserve mentioning. For a long time, there has been a clear distinction in legal discourse72 over 

the position of pension provisions amongst three pillars.73 If it’s state funded it’s a first pillar 

                                                           
68 Article 34 of the PEPP.  
69 EIOPA’s Consultation on the PEPP Position Paper of EIOPA’s Occupational Pensions Stakeholder Group 

(OPSG) and Insurance and Resinsurance Stakeholder Group (IRSG), EIOPA-OPSG-20-13 EIOPA-IRSG-20-14, 

p.21. 
70 Within the OPSG and IRSG there was some debate on this topic as well; see EIOPA’s Consultation on the PEPP 

Position Paper of EIOPA’s Occupational Pensions Stakeholder Group (OPSG) and  Insurance and Resinsurance 

Stakeholder Group (IRSG), EIOPA-OPSG-20-13 EIOPA-IRSG-20-14. 
71 Better Finance, Pensions: The Real Return, 2019 
72 See already fora n overview: H. van Meerten, A. Van and Brink, S.A. de Vries, ‘Regulating Pensions: Why the 

European Union Matters’, Netspar Discussion Paper, 2011, Available at SSRN: https://ssrn.com/abstract=1950765 

or http://dx.doi.org/10.2139/ssrn.1950765 
73 Op. cit, EU Pension Law. 
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product, if it’s via an employer second pillar and an individual product is considered third 

pillar.74  

However, as the notion of ‘pillars’ is already prescriptive (it’s not suited to describe systems) 

it’s hard to use it for comparison between countries. On a macro level, this isn’t too problematic, 

as for example the statement ‘country X has a strong second pillar which is stronger than 

country Y’ is a valid comparison. However, this statement seems problematic when designing 

pan-European pension products with a cross-border element. For example, article 6 of the PEPP 

Regulation enables Institutes for Occupational Retirement Provision to offer the PEPP, as long 

as their national law enables them to offer personal products. However, as some countries differ 

in their view which entity ‘fits’ in the ‘second pillar’, this might lead to the situation that a 

Dutch IORP is excluded from offering a PEPP while a, for example, Luxembourg ASSEP (a 

DC IORP) isn’t.75 Things get even more complicated when, for example, a Luxemburg IORP 

offers a PEPP with a Dutch sub-account. 

Legally speaking, the answer is not so simple. For cross-border provision, IORPs are regulated 

via article 15 of the PEPP Regulation. If a PEPP provider wants to access a different market for 

the first time, the home and host competent authority need to communicate and the sub-account 

is in accordance with the Regulation, in particular according to article 6 of the PEPP Regulation. 

However, the Regulation does not offer the possibility to deny PEPP providers such as IORPs 

their right of freedom of services. According to the applicable rules ex article 3, the PEPP 

Regulation is applicable as well as the relevant sectorial Union law, laws adopted in 

implementation of relevant sectoral Union law and measures relating specifically to PEPPs and 

other national laws which apply to PEPP. However, as the Regulation specifically governs the 

topic of distribution and enables IORPs that are authorized under their national law to offer the 

PEPP, there doesn’t seem much space to exclude them from other markets that do not allow 

IORPs to offer personal pension products. The recitals of the PEPP state clearly that  

“Under the freedom to provide services or the freedom of establishment, PEPP providers can 

provide PEPPs and PEPP distributors can distribute PEPPs within the territory of a host 

Member State after opening of a sub-account for that host Member State.” 

                                                           
74 According to the definition of the World Bank in 1994 – the authors note that the OECD has distinctions as well.  
75 S.N. Hooghiemstra, H. van Meerten, ‘Voortschrijdend Inzicht: Pleidooi Afschaffen Pensioenbewaarder Voor 

Premiepensioeninstellingen (Progressive Insight: Abolish the Pension Custodian for Premium Pension 

Institutions)’, RENFORCE Working Paper, available at: 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3097384. 
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Alternatively, one may argue that implementing rules on a national level falls under measures 

specifically relating to PEPPs, thus enabling Member States to exclude IORPs from operating 

in their territory, but also keeping in place barriers for the internal market.76  

However, regardless the possibility of classical occupational vehicles to offer the PEPP, a major 

and often unnoticed element of the PEPP is that it is not individually bought by definition. 

Article 2(2): …subscribed to by a PEPP saver, or by an independent PEPP savers association 

on behalf of its members…  

In theory, employers are able to set up an opt-in PEPP scheme (see also the point on borderline 

case) for their employees, which wouldn’t be offered directly by the employer, but rather 

incentivized as an extra benefit in the terms of employment. The requirement of being 

independent could be solved by empowering social partners to set up such an opt-in scheme. 

The great flexibility for switching PEPP providers against marginal fees would enable the PEPP 

consumer to move away after retirement. 

4. Conclusion 

The EU has several ‘pension problems, for example ageing, poor portability and the lack of 

consumer protection. Furthermore, the EU internal market for pensions is not sufficiently 

developed. This not only prevents, for example, a cost-efficient pension build-up of an 

employee working abroad, but the differences among national rule also restrict a local pension 

participant in choosing a pension fund established abroad. 

All these problems have been recently pointed out in the new action plan to achieve the Capital 

Markets Union. The European Commission in fact deems the introduction and adoption of the 

PEPP as integral part of a truly single market for capital across the EU. 

The PEPP can help break down these barriers as well as contribute to a high level of consumer 

protection, for example via limiting the costs and providing detailed information requirements.  

This article contains a description on the PEPP and its consumer protection elements, potential 

uses and its Level 2 measures. 

 

  

                                                           
76 See also Hans van Meerten & An Wouters, Can a Dutch IORP Offer a PEPP?, Cross Border Benefits Alliance, 

Europe Review, July 2018, p. 8-32 
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